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STATEMENT OF | NTEREST
OF THE AM CUS CURI AE

Janes E. Andrews, as Stated Clerk of the General Assenbly of the
Presbyterian Church (U.S. A.)

Janes E. Andrews, as Stated Clerk of the General Assenmbly, is the senior



continuing officer of the highest governing body of the Presbyterian Church
(U S A). The Presbyterian Church (U.S.A) is the largest Presbhyterian
denom nation in the United States, with approxi mately 2,750,000 active nenbers
in 11,500 congregations organized into 172 presbyteries under the jurisdiction
of 16 synods.

The Ceneral Assenbly does not claimto speak for all Presbyterians, nor are
its deliverances and policy statenments binding on the nenbership of the
Presbyterian Church. The General Assenmbly is the highest I|egislative and
interpretive body of the denom nation, and the final point of decision in al
di sput es. As such, its statenents are considered worthy of the respect and
prayerful consideration of all the denomination's nenbers.

Since 1978, Ceneral Assenblies of the Presbyterian Church (U S. A) have stood
firmy in support of equal rights for honpbsexual persons under the law. These
statements include a call for civil rights in housing, enploynent, and public
accomodations, as well as vigilance against |laws that discrimnnate against

persons on the basis of sexual orientation.



ARGUMENT

|. THE PRESBYTERI AN CHURCH (U.S.A.) GENERAL ASSEMBLY
SUPPORTS BASIC ClVIL LIBERTIES FOR
HOMOSEXUAL PERSONS

On Novenber 2, 1993, a mpjority of voters inthe City of Cincinnati approved
a nmeasure known as |ssue 3, which was an anmendnent to the city's charter. The
text read as follows:
ARTI CLE X! |

NO SPECI AL CLASS STATUS MAY BE GRANTED
BASED UPON SEXUAL ORI ENTATI ON, CONDUCT
OR RELATI ONSHI PS.

The City of Cincinnati and its various Boards and Commi ssi ons may
not enact, adopt, enforce or adm nister any ordi nance, regulation,
rul e or policy which provides that honosexual, | esbian, or bisexual
orientation, st at us, conduct, or relationship constitutes,
entitles, or otherw se provides a person with the basis to have any
claimof mnority or protected status, quota preference or other
preferential treatnment.

This provision of the City Charter shall in all respects be self-
executing. Any ordinance, regulation, rule or policy enacted
before this amendnment is adopted that violates the foregoing
prohi bition shall be null and void and of no force or effect.

The effect of this anmendnment is to deprive honbsexual persons of equal access

to governnent and the benefits and protections government may confer. In |ight
of Issue 3's heavy burden upon honpsexual persons' civil liberties, it is vital
that this Court know of this Ami cus' support of equal rights [|aws. The

Presbyterian Church (U S. A') and its predecessor denom nations! have firmy and
consi stently recogni zed and supported Biblical principles of justice and equity
for all persons, including honbsexual persons, as reveal ed in Jesus who wel coned

and | oved all.

ThePresbyterian Church (U.S.A.) wasformedin 1983 upon thereunion of thetwo largest Presbyterian denominations
in the United States: the Presbyterian Church in the United States and the United Presbyterian Church, U.S.A. The
General Assembly is the highest governing body in the Presbyterian denomination. Predecessor General Assemblies
have met in what is now the United States since 1789. Citations to General Assembly statements in this brief use the
former denominational names. Upon reunion in 1983, it
was determined the General Assembly statements of the merging denominations would survive as statements of the
Presbyterian Church (U.S.A.).



The Presbyterian Church (U S.A ) disapproves of honosexual behavior,
particularly with respect to ordai ned officers of the Church, and has decl ared
that "honmpsexuality is not God's wish for humanity."? The General Assenbly has
decl ared that "the practice of honpsexuality is sin."® Neverthel ess, these sane
pronouncenents call for such activity to be treated as matters of private conduct
protected fromgovernnental intrusion. The Presbyterian Church has consistently

sought to reserve such matters for nmoral and theological dialogues.

Begi nning in 1978, predecessor bodies of the Presbyterian Church (U S. A)
have cal | ed upon their nmenbers and civil governnment to ensure the civil liberties
and equal rights of honpbsexual persons:

There is no legal, social, or noral justification for denying
honmobsexual persons access to the basic requirenents of human soci al
exi stence.

Vigilance nust be exercised to oppose federal, state, and | ocal
legislation that discrimnates against persons on the basis of
sexual orientation and to initiate and support federal, state, or
| ocal legislation that prohibits discrimnination against persons on
the basis of sexual orientation in enploynent, housing, and public
acconmodat i ons.

The 117th and 118th General Assenblies asserted "the need for
the church to stand for just treatnment of honbsexual persons in our

society in regard to their civil liberties, equal rights and
protection under the law from social and econom c discrimnation
which is due all its citizens.5®

The 199th General Assenbly of the Presbyterian Church (U S. A)
called for the elimnation of |aws governing the private sexual
behavi or between consenting adults [and the passage] of |aws
forbidding discrimnation based on sexual orientation in
enpl oyrment, housi ng and public accommdati ons. ©

2Minutes of the 190th General Assembly, United Presbyterian Church, U.S.A. (1978) Part |, at 264.

°ld.
“Minutes of the 190th General Assembly, United Presbyterian Church, U.S.A. (1978) Part |, at 265 (emphasisadded).

SMinutes of the 119th General Assembly, Presbyterian Church in the United States (1979) Part |, at 208 (emphasis
added).

5Minutes of the 199th General Assembly, Presbyterian Church (U.S.A.) (1987) Part |, at 776.
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The 205th General Assenbly of the Presbyterian Church (U . S.A ) called upon
Presbyterians to
stand for just treatnent of honmpsexual persons, including working
toward protection under the law fromdiscrimnation...."”
The Presbyterian Church (U S.A) calls upon this Court to consider the noral,
ethical, and religious ranmfications of this discrimnatory amendment to
Cincinnati's charter. The Church's theology and the General Assenbly policy

statements cited above nove it to oppose |egislation such as |Issue 3.

"Minutes of the 205th General Assembly, Presbyterian Church (U.S.A.) (1993) Part |, at 118-119. The 205th General
Assembly further condemned all discriminatory legislation such as was enacted with Issue 3.
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1. ISSUE 3 VI OATES
THE UNI TED STATES CONSTI TUTI ON

In both its prelimnary injunction ruling, Equality Foundation v. City of

Cincinnati, 838 F. Supp. 1235 (S.D. Chio 1993) ("Equality 1"), and its pernanent
injunction ruling, Equality Foundation v. City of Cincinnati, 860 F. Supp. 417

(S.D. Chio 1994) ("Equality I1"), the federal district court noted constitutional
vi ol ati ons spawned by |ssue 3. Anpng others, the court discerned violations of
t he fundanental right of equal access to the political process, violations of the
fundamental rights of free speech and association, and violations of the
fundamental right to petition government for redress of grievances. In addition,
the district court determ ned that honbsexual citizens constitute a quasi-suspect
cl ass. Statutes that violate equal access for such quasi-suspect classes are

entitled to intermediate scrutiny.

Ri ght of Equal Access to the Political Process

As noted by the district court, Issue 3 did not nerely repeal the City of
Cincinnati's 1992 Human Rights Ordi nance which included sexual orientation.
| ssue 3 set up an al nost i nsurnountabl e barrier between honosexual Cincinnatians
and their government:

In short, under Issue 3's sweeping, all-enconpassing |anguage,
the City Council and any and all aspects of city admnistration
would no longer have the power to do anything that could be
construed as "protecting" gays, |eshians and bisexuals, or giving
them "preferential treatment."

Thus, under its very language, |ssue 3 conpletely excludes an
entire group of citizens from all areas of city politics wth
respect to issues of vast inportance to that group. | ssue 3
conmpletely [cuts off gays], |esbians and bi sexuals fromthe normal
and accessible avenues of political action and political
participation .

[We conclude that, by its very terns, Issue 3 singles out
persons of "honpbsexual, | esbian or bisexual orientation" for unique
treatment not inmposed upon any other segment of the comunity.
Furtherrmore, |Issue 3 does not target specific issue[s] or types of
probl enms that affect all citizens, nor does it include all citizens
withinits restrictions. Rather, Issue 3 targets specific citizens



based upon who they are. It removes themfromthe normal politica
process and requires them to pursue a nore conplex, costly and
burdensonme avenue in pursuit of any rule, regul ation, ordinance or

policy, on their behalf. Equality Il at 429.
CGover nmrent cannot target a particular group of citizens. "[A]lny legislation

t hat di sadvant ages an independently identifiable group of people by making it
nmore difficult for that group to enact legislation in its behalf, 'fences' that
group out of the political process, and thereby violates their fundanenta
rights.” |1d. at 430 (citing Equality |, 838 F. Supp. at 1238-42; Evans V.
Roener, 854 P.2d 1270, 1282 (Colo.), cert. denied, 114 S.Ct. 419 (1993)). This

is not a new constitutional principle arising from judicial consideration of
anti-honosexual initiatives. The principle of equal access to governnent is
fundamental to the American political process and recogni zed by the United States
Constitution and the United States Suprenme Court.

In Hunter v. Erickson, 393 U S. 385 (1969), the Court struck down a city

charter anmendnment passed by a mpjority of the voters in Akron, Ohio. That
anmendnent prohibited the city council from inplenenting any ordi nance dealing
with racial, ancestral, or religious discrimnation in housing wthout the
approval of a majority of Akron voters. The Hunter Court ruled that "the State
may no nore di sadvantage any particular group by meking it more difficult to
enact legislationinits behalf than it may dilute any person's vote or give any
group a snmaller representation than another of conparable size." 1d. at 393
(citations omtted) quoted in Equality Il , 860 F. Supp. at 431. Likewise, in
Washi ngton v. Seattle School District, 458 U. S. 457 (1982), the Court overturned

astatewide initiative which prohibited the use of busing to achi eve i ntegration
The Fourteenth Anmendnent "reaches a political structure" that "distorts

government al processes in such a way as to place special burdens on the ability

of minority groups to achieve beneficial legislation." 1d. at 467 quoted in
Equality 1, 860 F. Supp. at 432.

As in Akron, Ohio and the State of WAshington, the nagjority of the electorate

in Cncinnati identified "a small, unpopul ar group of citizens," Equality Il at
433, for an especial burden--a burden of separation from government and any
benefits it could provide. "To single out a group of citizens and place upon
themt he added and virtually i nsurnmount abl e burden in their pursuit of protection

from mpjority discrimnation thoroughly wundermines the spirit of our



constitution. In our great society we adhere to the 'self evident' truth that

all people are created equal ." 1d.

Ri ghts of Free Speech, Association, and the Petition of Governnent

While the right of free speech takes nmany forns, there can be no doubt that
the speech directed at governnment to effect social change is of paramunt
i mportance. "The First Amendnent was ' fashi oned to assure unfettered interchange
of ideas for the bringing about of political and social changes desired by the
people.'" Meyer v. Grant, 486 U S. 414, 421 (1988) (quoting Roth v. United
States, 354 U S. 476, 484 (1957)) quoted in Equality Il at 444.

Under Issue 3, the ability of honpsexual people to participate in politica
di scourse is fettered in the nost onerous fashion. Neither the city nor any of
its boards and conmi ssi ons nmay enact ordi nances, regul ations, rules, or policies
that coul d protect honpbsexual people in any way. |Issue 3 requires by |aw that
the political speech of honpbsexual persons fall on deaf ears. |ssue 3 not only

reduces the "'quantum of speech on public issue[s],"'" Equality 11 at 446,
(quoting Meyer, 486 U.S. at 423), it makes that speech ineffective and barren
Issue 3 also inpinges upon the freedom of association. I ndeed, "Issue 3
eviscerates the very purpose of gays, |lesbians and bisexuals, or their
organi zations, |obbying or petitioning City Council or city admnistration, or
attenpting to gain access to those bodies." Equality Il at 445 (citing Equality
I, 838 F. Supp. at 1238). There is no purpose in honpsexual people organizing
thensel ves to | obby the city; Issue 3 ensures that their efforts will be futile.
Even beyond the futility, Issue 3 sets the stage for menbers of honpbsexual groups
to suffer discrimnation in jobs, housing, and public accommopdati ons. For those
in the nenbership that advocate publicly for equal rights, Issue 3 ensures that
such rights will never exist and, noreover, that the speaker will renmin ever-

vul nerable to the very discrinination she seeks to remedy. See Equality |1, 860
F. Supp. at 445.

Finally, Issue 3 strikes at the heart of the right to petition government for
the redress of grievances. In 1991 and 1992, before Issue 3, honpbsexual
Cincinnatians and their supporters |obbied the City Council to include the
category of sexual orientation in two anti-discrimnation ordi nances, the Equa
Enmpl oyment Opportunity Ordi nance and the Human Rights Ordinance. |d. at 421.

As with other groups seeking other goals, the honpsexual community | obbied



i ndi vi dual council nmenmbers and ultimately secured a najority vote of the council
Thi s process, of course, is fundanental to the Anerican | egi sl ative process. It
pl ays out across our nation each day--on the local, state, and federal |evels.

I ssue 3, however, changes the neans by which honpsexual citizens petition
their government for redress of grievances. For this particular group, the doors
to City Hall are closed. I nstead, to secure any ordinance, rule, or policy
what soever, they nust secure an amendnment repealing or changing |ssue 3.
Mor eover, they nust secure such an anmendnment from the very voters who adopted
Issue 3 by a vote of 62% to 38% To obtain even the npbst basic benefit from
their government, they nmust put their request tothe "very mgjority that deprived
them access [of] the legislature in the first place . . . . "8 Equality Il at
433. Such a procedure violates the fundanental right to petition governnent and
"underm nes the integrity of our nation." |d.

Quasi - Suspect Cl ass

The district court determ ned that honpsexual citizens constitute a quasi-
suspect cl ass and, thus, | aws ained at themare subject to i nternedi ate scrutiny.
The Equality Il court identified several core tests in determ ning a quasi-

suspect classification:

8The district court concluded "that under the Issue 3 Amendment, all citizens, with the exception of gay, leshian, and
bisexuals, have the right to appeal directly to the city council for legislation, while only members of the Plaintiffs
independently identifiable group must proceed via the exceptionally arduous and costly route of amending the City
Charter before they may obtain any |egislation bearing on their sexual orientation.” Equality Il at 433.
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*Whet her the group has suffered a history of discrimnation, id. at
684-85; City of Cleburne v. Living Center, Inc., 473 U. S. 432, 441

(1985).

*Whet her the group's defining characteristic is in any way rel ated
to its menmbers' ability to contribute to or participate in
society, id. at 441; Frontiero v. Richardson, 411 U S. 677,

686 (1973); Mathews v. lLucas, 427 U.S. 495, 505 (1976).

*Whet her the group is politically powerless, see Frontiero, 411
U.S. at 686.

After a four-day trial, the court determined these tests were net.
Honosexual people have suffered a history of pervasive and invidious
di scrim nation based upon their sexual orientation. Equality Il 426, 436-37.
This irrational discrimnation has been inposed by government, by private
enpl oyers, and by society in general. Id. at 426, 436-37. Same- gender
orientationisinnoway related to one's ability to participate in or contribute
to society. |d. at 426, 437. Finally, while honpbsexual persons are "not a
wholly politically powerless group, [they] do suffer significant political
i mpedi ments." |1d. at 437. Because of discrimnation and di sapproval by the
maj ority, honpbsexual persons have difficulty in organizing to | obby governnment
and are often unable to build coalitions with other minority groups. |d. at 437-
38. Mor eover, of the approximte 38 anti-honpsexual initiatives across the
country, 34 were adopted by voters--further evidencing the political
power| essness of honbsexual persons. Id. at 439. Under the internediate
scrutiny standard of a quasi-suspect class, Issue 3 fails to pass constitutional
nmuster. Equality Il at 441.

As the 1978 General Assenbly prophetically stated, "Vigilance nust be
exercised to oppose federal, state, and local |egislation that discrimnates
agai nst persons on the basis of sexual orientation . . . . There is no |egal,
social, or noral justification for denyi ng honosexual persons access to the basic
requi renents of human social existence . . . . "° Today, over 15 years |ater,
the General Assenbly continues to call for basic civil rights for honpsexual

persons.

*Minutes of the 190th General Assembly, United Presbyterian Church, U.S.A. (1978) Part |, at 265.
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[11. THE MAJORITY MAY NOT DENY A PARTI CULAR
M NORI TY AN EFFECTI VE VO CE

The district court found that "lIssue 3 conpletely excludes an entire group
of citizens from all areas of city politics with respect to issues of vast
i mportance to that group." Equality Il at 429. Thus the effect of Issue 3 is
to allow the majority (those who voted in favor of Issue 3) to deprive an
identifiable mnority (honmpbsexual people) of any neaningful input on issues
dramatically affecti ng many aspects of their lives. As noted above, this is not
constitutionally perm ssible.

Since the inception of Presbyterianismin the United States, the Church's

polity has consistently provided for government by el ected representatives who

recogni ze that the will of the mpjority shall prevail, but the rights of the
mnority shall be protected.® 1In its constitutional expression of Hi storic
Principles the denom nation affirmed "the orderly way by which the church

handl es conflict so that the rights of the mnority are protected from the
tyranny of the mpjority and, at the sanme tinme, the rights of the mpjority are
protected from [being paral yzed by] the intransigence of a mnority."?

In the Church's systemof polity, as in the secular courts, the rights of the
mnority are carefully protected within the Constitution and by the procedures
of the Presbyterian Church (U . S.A'). The minority has "every reasonable right
to press their case to try to persuade the mgjority of the church to their point
of view'? Presbyterians have |ong recognized the value of preventing the

majority from denying the nminority "'an effective voice in the governnental

Equality Il at 433

affairs which substantially affect their |ives'.

1Book of Order, Presbyterian Church (U.S.A.) (1993-1994) G-1.0400. The Book of Order sets out the form of
government, directory for worship, and rules of discipline for the Presbyterian Church (U.S.A.).

“Minutes of the 195th General Assembly, Presbyterian Church (U.S.A.) (1983) Part |, at 152-53.
21d. at 156.

1



(citing Kramer v. Union Free School Dist., 395 U. S. 621, 627 (1969); Equality |
838 F. Supp. at 1241).

Al'l owi ng the inplenentation of Issue 3 will pernmit the najority of citizens
to deny a specific mnority (honpsexual persons) an effective voice in
government al , business, and personal affairs that substantially affect their
lives. Such a denial stifles the fundanental values of justice and fairness so
| ong and hi ghly valued by the citizens of these United States. W call upon this
Court to prevent this anmendment from effectively depriving a particularly

vul nerabl e class of persons of the rights due all citizens.



CONCLUSI ON
The district court's judgnent carefully preserves for all the citizens of
Cincinnati the equal protection of the law. For the foregoing reasons, the order

of district court should be affirned.
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