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| NTEREST OF THE AM CUS

The Coalition for the Free Exercise of Religion
("Coalition") is a coalition of sixty-six religious and civil
i berties organizations. These organizations represent the
spectrum of religious diversity in Anmerica, Christians, Jews,
Mosl ems, Native Anmericans and Sikhs. The Coalition includes
religious liberals and conservatives, and groups with world
views as disparate as the ACLU and Concerned Wnen for Anerica.
They are united by the conviction that the protection of
religious liberty is essential for the well-being of this
society. The nenbers of the Coalition are listed in Appendi X
A

The Coalition was called into being in response to the
much-criticized decision of the United States Supreme Court in
Enpl oynment Division v. Smith. It drafted, |obbied for and
ultimately secured the passage of the Religious Freedom
Restoration Act ("RFRA"), which provides statutory protection
for the rights the Court declined to protect in Enploynment
Division v. Smth.

The Coalition takes no position whatever on the nerits or
any ot her of the various disputes between the appellants and
the appellees. It addresses only the question of whether RFRA

is alegitimte exercise of Congressional power.
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ARGUMENT

The Religi ous Freedom Restoration Act ("RFRA") counteracts
Enpl oynment Division v. Smth, 494 U S. 872 (1990). W thout
changi ng constitutional |aw, Congress enacted RFRA as a
statutory renedy to fill the void left by that decision.

Congress had anple authority to do so.!?

| . CONGRESSI ONAL POVNER UNDER AMENDMENT  XI'V,
§ 5 1S TO BE GENEROUSLY CONSTRUED

A. Section 5 Permts All Legislation Necessary And
Proper To Fulfill Its Purposes

1.

The Suprene Court demands that Congress invoke its authority
under 8 5 either explicitly or in authoritative |legislative reports.
Pennhurst State School and Hospital v. Halderman, 451 U.S. 1, 15-17
(1981). That requirenent is met here. 139 Cong. Rec. S. 14469-70
(Cctober 27, 1993) (remarks of Senator Bradley); id. (remarks of
Senator Grassley); Senate Report 103-111, 103rd Cong., 1st Sess. at
13; H. Rep. R. 103-88, 103rd Cong., 1st Sess., at 9. These were no
mere ipse dixits. The issue of Congressional authority was di scussed
extensively at hearings. See, e.g. Religious Freedom Restoration
Act: Hearing Before the Commttee on the Judiciary, U.S. Senate,
102nd Cong, 2d Sess. (statenent of Professor Dougl as Laycock)
(supporting exercise of 8 5 power) 67, 92-96; i1d. at 116, 124-25
(statement of Bruce Fein) (challenging existence of 8 5 power);
Rel i gi ous Freedom Restoration Act of 1990: Hearing Before the
Subcommittee on Civil and Constitutional Rights of the Committee on
the Judiciary, 101st Cong., 2d Sess., on H R 5377 at 50-51 (remarks
of Rev. John H. Buchanan, Jr., at 50-51 (supporting power); id. at
72-79 (letter from Professor Douglas Laycock) (sane): Religious
Freedom Restoration Act: Hearings Before the Subcommittee on Civil
and Constitutional Rights of the Commttee on the Judiciary, House of
Representatives, 102d Cong., 2d Sess., on H R 2797 at 353-59. The
Congressi onal Research Service in a report prepared for the Congress
concluded that the Act was within Congress' power. A. M Ackernman,
The Religious Freedom Restoration Act and The Religious Freedom Act:
A Legal Analysis, (1992)(Report 92-366A).
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This case turns on the legislative power conferred on
Congress by Section 5 of the Fourteenth Amendnent. Like all
Congr essi onal powers, that power may be exercised in tandem
with the Necessary and Proper Clause. As Chief Justice
Marshall said so |ong ago, MCulloch v. Maryland, 17 U S. (4
Wheat.) 316, 420 (1819):

Let the ends be legitinate, let it be within the
scope of the Constitution, and all neans that are
appropriate, while are plainly adapted to that end,
whi ch are not prohibited, but consistent under the
letter and spirit of the Constitution, are
constitutional.

That rule applies in the 8 5 context.

Al of the [Civil War] Amendnents derive nmuch of
their force from|[the enforcenent] provision . .

It is the power of Congress which has been enlarged
Congress is authorized to enforce the prohibitions by
appropriate legislation. . . . \hatever |egislation
is appropriate, that is, adapted to carry out the

obj ects the anendnents have in view, whatever tends
to enforce subm ssion to the prohibitions they
contain, and to secure all persons the enjoynent of
perfect equality of civil rights and the equal
protection of the | aws against State denial or
invasion, if not prohibited, is brought within the
domai n of congressi onal power.

Ex parte Virginia, 100 U S. 339, 345-46 (1879).

B. The Fourteenth Amendnent All ows Congress
to Supercede State Sovereignty

The Tenth Amendnent, reserving non-del egated powers to the
states, is no obstacle to Congressional enforcenent of the

Civil War Anmendnents. Those anmendnents worked a deli berate
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constitutional revolution. City of Richnmond v. J. A Crosson,
488 U.S. 469, 490 (1989).2 They transformed what had been the
state's exclusive responsibility to protect the fundanmental
rights of citizens, see, Barron v. Mayor and Council of
Baltinore, 32 U S. (7 Pet.) 243 (1833), into a joint federal-
state enterprise. No |longer was protection of individual
liberty to be dependent on the will and whi mof |ocal
officials, judges, or oppressive mpjorities.® Opponents of
ratification of the Fourteenth Amendnent repeatedly called
attention to this shift in power,* which caused sonme states to
refuse to ratify it.>

South Carolina v. Katzenbach, 383 U.S. 301 (1966)

considered the constitutionality of provisions of the Voting

2.
Cf. A. Amar, TheBillof Ri ghts and the Fourteenth Anmendnent, 101 Yal e
L.J. 1193 (1992) (hereafter Amar, "Bill of Rights").

3. E. Foner, Reconstruction, 1863-1877 251-255(1988); MK CQurtis,
No State Shall Abridge: The Fourteenth Arendnent of the Bill of Rights
(1986) (hereafter MK. Curtis, "No State"); R J. Kaczorowski, The
Nationalizationof Gvil Rghts: Constitutional Theory And Practice In
A Racist Society 1866-1883 (1987).

4, J.B. Janes, The Ratification of The Fourteenth Anendnent, (1984)
at 30-31; 59; 69; 103, 106; 110-11; 176; (hereafter Janes, Fourteenth).
. M MConnell, The Fourteenth Anendnent, A Second Anmerican
Revol ution or the Logical Quimnation of the Tradition, 25 Loyol a-L. A
L. Rev. 1159 (1992).

5. MK Qurtis, No State, supra, at 151-53; Janes, Fourteenth, supra,
at 59.
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Ri ghts Act of 1965, including the pre-clearance provision,
whi ch prohibited inplenmentation of any change in state el ection
| aws wi thout prior federal approval. South Carolina
unsuccessfully chall enged this provision as an invasion of the
reserved powers of the states. Pointing to 8 5, the Court
said, "as against the reserved powers of the States, Congress
may use any rational means to effectuate the constitutional
prohi bitions of racial discrimnation in voting." 383 U S. at
324.

That hol ding was reaffirmed in Fitzpatrick v. Bitker, 427
U.S. 445, 453, n.9 (1976). There, Connecticut argued that a
suit against it by an enpl oyee for enploynent discrinm nation
was barred by the Eleventh Amendnent. The Court had no
difficulty dismssing the defense. Acting pursuant to 8§ 5,
Congress may "provide for private suits against states .
which are constitutionally inperm ssible in other contexts."S§
Accord City of Ronme v. U S., 446 U S. 156, 172-78 (1980).

C. Section 5 Altered The Rel ati onshi p Bet ween
The Supreme Court and the National Legislature

That grant of power in 8 5 was calcul ated to redress

institutional shortcom ngs reveal ed during the slavery crisis.

6. Even when Nationd League of Citiesv. Usery, 426 U.S. 837 (1976) restricted federa regulation
of the states, those restrictions were ingpplicable to Congressiona action under 8 5. E.EE.O.C. v.
Wyoming, 460 U.S. 221, 243, n. 18 (1983); City of Romev. U.S,, supra, 446 U.S. at 179.
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The decisions in Dred Scott v. Sanford, 60 (19 Howard) U.S. 393
(1857) and the fugitive slave | aw cases, Ablenman v. Booth, 62
US (21 How.) 506 (1858), fueled the crisis leading to the
Civil War. Rectifying these judicial “~mstakes' decisions was
a prinme goal of the drafters of the Fourteenth Amendnent, Amar,

Bill of Rights, supra, 101 Yale L.J. at 1222-24.

By creating a right of national citizenship, Section 1 of
t he Amendnment overruled Dred Scott. But those who saw to the
enactment of the Civil War Anmendnents were not about to trust
their handiwork to the very courts which had so materially
contributed to the national crisis. The enforcement sections
insured that the Congress would have a say in the definition
and enforcenment of the rights protected by these Amendnents,
provi ded only that Congress observed the standards inposed by
t he Amendnents thenselves. Ex Parte Virginia, supra; City of
Ri chnond v. J. A Crosson, 488 U S. 469, 490 (1989).

That original intent is sufficient to dispose of the
argunment that in enacting RFRA, Congress invaded the Court's
speci al province or has been guilty of |ese mpjesty by

guestioning the Court's construction of the Constitution.”’

7. Professor J. Brant, Taking the Supreme Court at Its Word: The Implications of RFRA and the
Separation of Powers, 56 Mont. L.Rev. 5 (1995) argues that Smith was premised on the Court's own
perception of a judicid inability to manage the compelling interest test. See 494 U.S. at 885-86. She
offers no explanation of why the baancing test is more difficult in this context than in other, condtitutiona
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Nei t her Marbury v. Madison, 5 U S. (1 Cranch) 137 (1803)
or Cooper v. Aaron, 358 U.S. 1 (1958), holds anything to the
contrary. Marbury nerely holds that the Court is enpowered to
deci de constitutional questions in cases properly before it,
not that no other branches' views of constitutional questions
is relevant or, in appropriate cases, binding. The narrow
hol di ng of Cooper is that states may not defease constitutional
rights owing to individuals and enforced in litigation by the
courts. Nothing in either case purports to hold that Congress
cannot broaden individual rights pursuant to 8 5 in the face of
constricting decisions of the Supreme Court. And the case |aw
i ndi cates that Congress has just that power. Thus, Katzenbach
v. Morgan, 384 U.S. 641 (1966), upheld a section of the Voting
Ri ghts Act which, |ike RFRA, created a statutory right pursuant
to 8 5 where the Court had refused to recognize such a right

under the Constitution itself.8

contexts. Moreover, cases aisng under RFRA are "cases and controverses’ arisng under federd law
for Article 111 purposes. Cases meeting that requirement may be assigned to the federal courts by
Congress. Art. 111, 8 1. The courts may not decline to exercise a jurisdiction validly conferred upon it
because the cases are difficult or the courtswould prefer not to be bothered, as say under the VVoting Rights
Act or Title VII or the anti-trust laws. The separation of powers does not mean that one branch can
unilaterally decide that it wants no part of some action vaidly undertaken by another branch.

8. When the courts invaidate state legidation under the "dormant’ Commerce Clause, Congress
retains the power to intervene under its Commerce Clause power. See, e.0., Barclay's Bank PLC v.
Franchise Tax Board, 114 S.Ct. 2268, 2286 (1994). It cannot be suggested that in doing so Congress
tramples on the Court'srole.
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Lanpf, Pleva, Lipkind v. Glbertson, 115 S.C.
(1995), is not to the contrary. There the Court held that the
separation of powers was viol ated when Congress enacted
| egi sl ation opening up final judgnents. Lanpf explicitly

reaffirmed Congress' power to alter the | aw prospectively in

reaction to judicial decisions. RFRA does nothing nore.

1. RFRA IS WELL WTHIN THE § 5 POAER OF CONGRESS

The Suprene Court has addressed the scope of the
| egi sl ative power conferred by 8 5 (and its anal ogues in the
Thirteenth and Fifteenth Anendnents) in several cases. Several
t heori es have been articulated: (1) definitional (2)
instrumental (3) fact-finding (4) and prophylactic.® For
present purposes, it suffices that the prophylactic and fact-
finding theories make the constitutionality of RFRA easy; the
definitional theory buttresses this exercise of 8 5 power still
further.

A. Pr ophyl actic Relief

The power of Congress to legislate to enforce the
guarantees of the Civil War Amendnents includes the power to

enl arge the area of prohibited conduct to take into account the

0. See, genardly J.H. Choper, Congress ona Power to Expand Judicia Definitionsof the Subgtantive
Term of the Civil War Amendments, 67 Minn. L. Rev., 299 (1982); W. Cohen, Congressiona Power to
Interpret Due Process and Equal Protection 27 Stanford L. Rev. 603 (1975); R. Burt, Miranda and Title
lI; A Morganitic Mariage, 1969 Sup. Ct. Rev. 81.
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difficulties of proving a core violation of the Amendnents.
RFRA fits neatly under this rubric.

1. Title VIl and the States
A state violates the Equal Protection Clause only if it

del i berately denies a person the equal protection of the |aws.
Washi ngton v. Davis, 426 U.S. 229 (1976). A law which nerely
has an uni ntended adverse inpact on a class of persons does not
violate the Amendment. Personnel Adm nistrator v. Feeney, 442
U S. 256 (1979).

Congress, relying on 8 5, has extended Title VII's
prohi bitions on enpl oynent discrimnation to the states.
Fitzpatrick v. Bitker, 427 U.S. 445, 453, n.9 (1976). It did
not confine the operation of the statute to the intentional
di scrim nation prohibited by the Fourteenth Anendnent.
| nstead, states were nmade fully subject to Title VII's adverse
i npact theory, Giggs v. Duke Power Co., 401 U. S. 424 (1969).
The rationale justifying this extension was prophylactic --
t hat Congress nmay, in order to be sure that sophisticated forns
of intended discrimnation do not go undetected, bar even de
facto discrimnation. 427 U.S. at 449, n.3.

2. The Voting Rights Act
The prophylactic theory was again applied in City of Rome

v. US., 446 U. S. 156 (1980). On the sane day that it held
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that the Fifteenth Anendnment and 8 2 of the Voting Rights Act,
("VRA") banned only intentional discrimnation, City of Mobile
v. Bolden 446 U.S. 55 (1980), the Court in Ronme upheld the
constitutional power of Congress to authorize the Attorney
General to object to electoral changes which had only the
effect of diluting mnority political power:

[Under 8 2 of the Fifteenth Amendnent Congress may
prohi bit practices that in and of thensel ves do not
violate 8 1 of the Amendnment, so |long as the
prohi bitions attacking racial discrimnation in
voting are "appropriate,” . . . Ex parte Virginia

[ T] he Act's ban on el ectoral changes that are
discrimnatory in effect is an appropriate method of
pronoting the purposes of the Fifteenth Anendnent,
even if it is assuned that § 1 of the Amendnent
prohibits only intentional discrimnation in voting.
Congress could rationally have concl uded that,
because el ectoral changes by jurisdictions with a
denonstrabl e history of intentional raci al
discrimnation in voting create the risk of
pur poseful discrimnation, it was proper to prohibit
changes that have a discrimnatory inpact.

446 U. S. at 177.

Congress subsequently extended the effects test to 8 2 of
the VRA. 42 U. S.C. 8§ 1973(a). See Thornburg v. G ngles, 478
U S. 30 (1980). That extension was unsuccessfully chall enged
by state and | ocal governnments as beyond the power of Congress
because the Constitution did not itself conprehend "effect’
claims. Jordan v. Wnter, 604 F.Supp. 807 (N.D. M ss. 1984),

aff'd sub nom M ssissippi Republican Executive Committee v.
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Brooks, 469 U. S. 1002 (1985), citing Major v. Treen, 574

F. Supp. 325, 342-49 (E.D.La. 1983). The Mjor court rested on

t he

prophyl actic theory:

Congress here determ ned, after extensive hearings
that the intent test inordinately burdened
plaintiffs in vote dilution cases, was unnecessarily
di visive due to the charges of raci sm which nust
i nevitably be | evel ed against individual officials or
entire communities, and . . . conpelled protracted,
often futile inquiries into the notives of officials
who acted nany years ago.

Congress enact[ed] a |egislative prophyl axi s,
calculated to forestall the institution of
potentially discrimnatory el ectoral systens and
extirpate facially neutral devices or procedures
whi ch continue to expose mnority voters to harnful
consequences rooted in historical discrimnation.
(citations omtted)

Finally, Oregon v. Mtchell, 400 U S. 112 (1970), upheld

the VRA's ban on all literacy tests. The nultiple opinions of
the Court were summarized in Fullilove v. Klutznick, 448 U. S.
448, 477 (1980):

The [Mtchell] Court was unani nous, albeit in
separate opinions, in concluding that Congress was
within its authority to prohibit the use of such
voter qualifications; Congress could reasonably
determine that its |egislation was an appropriate

met hod of [foreclosing the possibility that

pur posefully discrimnatory adm nistrati on of
literacy tests woul d escape undetected and] attacking
t he perpetuation of prior purposeful discrimnation,
even though the use of these tests or devices m ght
have discrim natory effects only. (citation omtted).
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3. Raci al Set - Asi des
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I n 1977 Congress set aside a certain percentage of
contracts under a public works program for mnority contracts.
The Court rejected a challenge to these set- asides, invoking
t he prophylactic rationale that the set-asides guaranteed that
t here woul d be no current perpetuation of past discrimnatory
practices. Fullilove v. Klutznick, supra, 448 U S. at 476-480.
Accord Metro Broadcasting v. F.C.C., 497 U. S. 547 (1990); City
of Richnond v. J. A Crosson, supra.

4. RFRA |Is Appropriate Prophylactic Legislation
Laws designed to prohibit religion or to discrimnate

agai nst particular faiths, even if neutral on their face, are
unconstitutional. Church of the Lukum Babalu Aye v. City of
Hi al eah, 113 S. Ct. 217 (1993). But the litigation history of
City of Hialeah highlights how difficult it is to prove such
bias. Both the District Court, 723 F.Supp. 1467 (S.D. Fla.
1989), and the Court of Appeals, 936 F.2d 586 (11th Cir. 1991),
specifically rejected the Church's claim (upheld unani nously by
the Suprene Court) that the ordi nances were directed at it.
This Court, too, has encountered sophisticated efforts to mask
religious bigotry in neutral garb. M ssissippi Islamc Center
v. City of Starkville, 876 F.2d 465 (5th Cir. 1989).

As in regard to Title VII, the Voting Ri ghts Act and

raci al set-asides, Congress heard extensive testinony about



-13-
hi dden religious bias before adopting RFRA. It found that the
RFRA burden of proof is necessary to offset the difficulty of
proving illicit motive. As the House Judiciary Conmttee
wote, H R Rep. 103-88 at 6:

After Smth, claimants will be forced to convince

courts that an inappropriate legislative notive

created statutes and regul ati ons. However,

| egislative notive often cannot be determ ned and

courts have been reluctant to i nmpute bad notives to

| egi sl ators.

The Senate Committee |ikew se found that |egislative
bodies will not act to protect religious mnorities, although
hiding their notives. It quoted approvingly from Justice
O Connor's criticismthat "few States would be so naive as to
enact a law directly prohibiting or burdening a religious
practice as such.” S. Report at 7. And see 42 U S.C
2000bb(a)(2) (sane).

B. Congress' Enhanced Fact-finding Capacity
Supports Its Decision to Enact RFRA

Kat zenbach v. Morgan, 384 U S. 641 (1966) chall enged

Section 4(e) of the 1965 Voting Rights Act, enfranchising
citizens who had conpleted six grades of an American flag
school. The provision enfranchised New York's Puerto Rican
popul ati on, many of whom could not vote because they were not
English literate. New York State objected that since the

Fourteenth Amendnent did not of its own force invalidate
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English literacy requirenents, Lassiter v. Northhanpton County
Bd. of Educ., 360 U S. 45 (1959), Congress could not rely on
8 5 to | egislate against such requirenents.

The Court rejected New York's argument. First, it
reasoned that enfranchising Puerto Ricans would allow themto
def end t hensel ves agai nst invidious discrimnation in the
provi sion of governnment services, 384 U S. at 653. But the
Court did not rest on this prophylactic ground al one. Pointing
to Congress' superior institutional fact-finding conpetence, it
hel d t hat Congress could determ ne that New York's English-
literacy requirement constituted invidious discrimnation,
notwi t hstandi ng the Court's conclusion in Lassiter only a few
years earlier that literacy requirenments were not inherently
i nvidious. This conclusion was based in part on Congress'
ability to determ ne, after conprehensive |egislative fact-
finding, that English literacy tests were in fact w dely
tainted by racial bias, see 384 U S. at 654, nn. 12 and 14,
such that a total ban was the only effective neans of
guaranteeing freedomfrom bias, and in part on a Congressional
finding that New York's ban was itself unconstitutionally
notivated. |1d.

Justice Harlan in his dissent conceded that Congress is

especially well equipped to find legislative facts and that the
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factual judgnments underlying 8 5 legislation were entitled to
speci al deference. He would, however, have required fornal
findings of discrimnation. 384 U S. at 668. The Katzenbach
maj ority, however, was satisfied if it was "able to perceive a
basi s upon while the Congress m ght resolve the [factual]
conflict as it did,"” a position reaffirmed in Fullilove v.
Klutznick, 448 U.S. 448, 475-78 (1980). Here, Congressional
commttees did engage in formal fact-finding and determ ned
that religious discrimnation often does taint official

deci si on- maki ng.

Mor eover, in evaluating Congress' power under 8 5, it is
necessary to remenber why the Enploynment Division v. Smith
Court reached the result that it did. The Court did not
mention original intent, and its sole reference to
constitutional test was a conclusory statenment that its new
readi ng was "perm ssible" and that its earlier reading was not
"required."” 494 U.S. at 876. Instead, the Court's holding is
based on a series of policy argunents, chiefly that to apply
the conpelling interest test to every claimfor religious
exenption "was to court anarchy." 494 U S. at 889.

Thi s argunent was exam ned by Congress and found far too
weak to sustain the weight placed upon it by the Court.

Whet her "anarchy” would result fromrequiring application of a
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conpelling interest analysis to religious exenption clains is
an enmpirical question. Katzenbach holds that Congress is far
better situated than the courts to evaluate that sort of
prediction. In the ordinary course of |awmaking, Congress

is frequently confronted with the need to assess risks. By
virtue of conpetence, experience and expertise in evaluating
ri sks, Congress can nore accurately gauge the risks of
religious exenptions than can courts.

The | egi sl ative history makes cl ear that Congress
di sagreed with the Court's assessnment of the |iklihood that
anarchy would follow a conpelling interest requirenent.
Congress thus undercut one of the primary rationales of Smth.
After quoting the Court's fears of anarchy, the Senate
Judiciary Commttee expressed its agreenent with Justice
O Connor's very different evaluation of those risks in her
Smith concurrence. Senate Report at 7-8; Accord House Rep.
Report 103-88 at 4.

That Congress evaluated the risk of anarchy differently
than the Court was nmade particularly clear in the Senate's
consi deration of whether prisoners should be subject to RFRA
The Senate Report carefully evaluated the argunents (advanced
forcefully in the Additional Views of Senator Sinpson, id. at

11) and determ ned that application of RFRA to the prisons
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woul d not result in "anarchy.” The anarchy argunent was
rehearsed at |length on the Senate floor, and again proved
unpersuasi ve, 139 Cong. Rec. S14350-14471 (CQOctober 27, 1993).
These factual findings are entitled to respect. They alone are
sufficient to carry the day.

C. Congress Properly Invoked Its Power to Define
Violations of the Fourteenth Anendnent

Significantly, the Court in Katzenbach v. Mirgan went on
to identify a broader basis for its exercise of 8 5 power.
"Congress m ght have al so questi oned whet her denial of a right
deenmed so precious and fundanmental in our society was a
necessary or appropriate neans of encouraging persons to |earn
English, or of furthering the goal of an intelligent exercise
of the franchise,” 1d.

The right of which the Court spoke could not have been a
constitutional right for non-English speakers to vote.

Lassiter authoritatively rejected such a claim Nothing in

Kat zenbach v. Morgan suggested a retreat from Lassiter. The

| egi slation thus enforced a right which had no constitutional
basis. The majority neverthel ess found that since the ultimte
goal of the Fourteenth Anendnent was equality, and § 4(e)
furthered that goal, it was within Congress' power, even if the
Constitution did not require that result of its own accord. In

short, Katzenbach v. Mdrgan reads 8 5 as conferring on Congress
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the power to define what constitutes a violation of the
Amendnent. As the Supreme Court said in City of Richnond v.
J.A Crosson, "[t]he power to enforce' may at tinmes also

i nclude the power to define situations which Congress

determ nes threaten principles of equality and to adopt
prophylactic rules to deal with these situations”, 488 U. S. at
490. By a parity of reasoning, Congress could determ ne that
all owing neutral rules to tranp religious practices threatens
principles of religious equality and the free exercise of
religion.

Justice Harlan's Katzenbach di ssent understood this
definitional power to be the basis of the Court's holding. See
384 U.S. at 667-68. He objected that the exercise of power to
define constitutional guarantees was beyond the grant of power
enbodied in 8 5. |If it were not, he wondered, why could not
Congress define due process or equal protections rights down,
that is why could not the |legislature dilute the requirenents
of the Fourteenth Amendnent. 10

Not wi t hst andi ng Justice Harlan's concerns, the
definitional theory is fully consistent with the Arendnent's

hi story. The Fourteenth Amendnment was designed to establish

10. InMississppi University for Womenv. Hogan, 458 U.S. 718 (1982), the Court held that Congress
could use 8 5 only to increase, but not reduce, the scope of the protection afforded by the Amendment.
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m ni nrum st andards for national protection of civil liberties,
and to give Congress the power to add to those protections.
Ensconcing these rights in the Constitution kept them safe from
possi bl e future hostile Congressional mpjorities; giving
Congress power to "ratchet up' grants Congress power to undo
danmage wor ked by hostile courts.

Of course, the definitional theory is not without limts.
Those linmts were enunciated by Justice Black in Oregon v.
Mtchell, 400 U S. at 112. As the House Report (at 9)
sunmari zed them they are that:

Congress may not (1) create a statutory right

prohi bited by sonme other provision of the

Constitution, (2) renmove rights granted by the

Constitution, or (3) create a right inconsistent with

an objective of a constitutional provision.

We do not understand the Appellant here to allege that
RFRA fails the first two of these tests. The First Amendnent,
after all, does in terns protect the free exercise of religion.
No provision of the Constitution bans all acconmmodation. The
Establ i shnment Cl ause permts nuch religi ous accommodati on, see
e.g .Kiryas Joel School Dist. v. Gunet, 114 S.C. 2481 (1994),

such that RFRA cannot be said to be facially unconstitutional

because it mandat es accommmpdation. ' We focus in particular on

11.  C. Eisgruber and L.G. Sager, Why The Religious Freedom Restoration Act |s Uncondtitutiond,
69 N.Y.U. L.Rev. 437 (1994) contend that RFRA is uncongtitutiona because it privileges religion by




-20-
t he question of whether RFRA creates a right inconsistent with
an objective of a constitutional provision.

D. The Framers of the Fourteenth Anendment
| ntended to Protect Religious Liberty

RFRA is not, to use Justice Black's phrase, "inconsistent
with an objective of a constitutional provision."
Congressional action to protect the free exercise of religion
under 8 5 is not inporting a | egal concept wholly absent in the
Constitution, or one which the framers of the Fourteenth
Amendnent consciously intended to exclude fromthe Amendnment's
scope. Justice Scalia hinself conceded that the
accommodat i oni st understandi ng was a pl ausi bl e readi ng of the
Constitutional text and agreed that |egislatures, could, if
t hey chose, accommodate religious practice. Enploynent
Division v. Smth, 494 U S. at 878. He insisted only that "we
do not think the words nust be given that neaning."?'?

There is substantial evidence that those who drafted the

Fourteenth Amendnent consciously set about protecting the free

accommodating it. The Condtitution, however, contains no blanket bar to accommodeation.

12.  The Smith mgority marshalled no evidence that the men who wrotethe Firss Amendment intended
to exclude an accommodationist reading of the Clause. Indeed, just

after Employment Divison v. Smithwas handed down, aleading First Amendment scholar demonstrated
that the Framers of the Firsd Amendment intended to subject facialy neutra laws to legd scrutiny. M.
McConndl, The Origins and Higtorical Understanding of Free Exercise of Rdligion, 103 Harv. L. Rev.
1409 (1990) ("Crigins").
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exercise of religion frominpingenment by facially neutral | aws.

K. Lash, The Second Adoption of the Free Exercise C ause:

Rel i gi ous Exception Under the Fourteenth Anendnent, 88 N WU

L. Rev. 1106 (1994). Professor Lash denonstrated that because
t he Fourteenth Amendnent grew out of the national debate over
sl avery, a debate that was itself triggered by religious
abolitionists, it had as one of its goals protecting religious
i berty.

In the years preceding the Civil War, Southerners
def endi ng sl avery attenpted to silence abolitionist religious
voi ces and attenpted to prevent slaves from having access to
religious materials enbodying these religious views. The slave
states pursued these goals not only with |aws targeted at
religion. They enacted a variety of facially neutral | aws,
such as the law prohibiting teaching slaves to read, a | aw
whi ch had the effect of preventing slaves fromreading the
Bi bl e, and | aws prohibiting gatherings of slaves, which had the
ef fect of banning slave religious neetings. Id. at 1131-33.
As Professor Lash put it, "[t]he architects of the Fourteenth
Amendnent were well aware of how slavery had resulted in the
suppression of religious exercise."” 1d. at 1146, and were

determ ned to prevent any repetition of that suppression.
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The Framers of the Fourteenth Anmendnent signaled both
their intent to incorporate the rights of conscience into the
national Privileges and Immunities Clause (which the nodern
Supreme Court has done under the Due Process Cl ause) and the
i ntended scope of those rights. Repeatedly, they explained
that the Clause incorporated the Bill of Rights, including the
Free Exercise Clause. And they insisted that neutral |aws
could violate the free exercise of religion. As Professor Lash
summari zes it:

Rel i gi ous exercise was to be protected from

maj oritarian hostility or indifference; it was to be

a substantive right affording nore than sinply "equa

protection” [for religion]; and its protection

created a zone of autonony within which both

mandat ory and di scretionary aspects of religious

exerci se were protected from governnent interference.

Most inportant, by explicitly targeting "religiously

neutral" |aws as exanpl es of what woul d becone

unconstitutional with the passage of the Fourteenth

Amendnment, nmen |ike John Bi ngham and Lyman Trunbul |

gave notice that in the future, generally applicable

| aws m ght sonetines inperm ssibly violate an

i ndividuals' religious |iberty.

88 NNWU. L.Rev. at 1149.

I n enacting RFRA, Congress was not creating a right out of
whol e cloth, or enforcing a right w thout foundation in the
Fourteenth Amendnent, one the Franers intended to exclude, or

one inconsistent with the purpose of the Fourteenth Amendnent.
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On the contrary, enacting RFRA Congress was enforcing a right
with firmroots in constitutional text and history, and, as
Prof essor McConnell has denonstrated (McConnell, Oigins), in

American political practice.

[11. A SINGLE STANDARD APPLIES TO ALL 8 5 LEG SLATI ON

It al so cannot be argued that the power of Congress to
enforce incorporated rights is no nore constrained than its
power to enforce rights enbodied in the text of the Amendnment.
No suggestion to this effect appears in any of the cases
di scussing the scope of Congress' power under 8 5. Nothing in
the ratification debates suggests any such dichotonmy. And the
Congress and the Courts have not acted as if one existed.
Section 1983 is used indiscrimnately to enforce the Due
Process Cl ause, the Equal Protection Cl ause, and incorporated
rights. No one has ever suggested that the reach of § 1983 or
t he scope of Congressional power varies with the right being
enf or ced.

The doctrine of incorporation as enunciated by the Suprene
Court is not a judicial usurpation or innovation or an oral |aw
of the Constitution. It is a doctrine flowng fromthe words
of the Fourteenth Anmendnment itself. The incorporation doctrine
derives fromthe majestic guarantees of the Fourteenth

Amendnent that no person be deprived of "life, liberty, or
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property w thout due process of law' See, e.g., Duncan v.

Loui siana, 391 U. S. 145, 147-48 (1968). That being the case,
when Congress enforces one of the incorporated rights it is
enforcing the Amendnent itself, not some secondary right. Its
| egislative authority is as great with regard to the due
process clause as it is with regard to the equal protection
clause, and as great with regard to the fundanmental guarantees
of the First Amendnent as with regard to the process due a
citizen in a state adm nistrative hearing.

But even if it were true that a | esser grant of power
applied to incorporated rights, it would not cast doubt on
RFRA. The debate over application of a constitutional duty to
accommodate religion in the face of facially neutral laws is
fundanentally one about equal protection. Al agree that the
Free Exerci se Cl ause mandates sonme form of equal protection for
religion. Justice Scalia in Smth insisted that equal
protection in this context neans what Professor Laycock has
termed "formal neutrality.” The state is bidden not to
"utilize religion as a standard for action or inaction.” D

Laycock, Formaml, Substantive and Di saggregated Neutrality

Toward Religion, 39 DePaul L.Rev. 993, 999 (1990).

The dissenters in Smth (joined by Justice O Connor in a

concurrence), argued that this definition left religious
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bel i evers at a di sadvantage, |ess equal than citizens who hold
beliefs consistent with the prevailing values of the state.
They argued for what Professor Laycock calls substantive
equality, Id., that is, a rule which does not overl ook the
unequal results of neutral laws, inequalities which are often
t he unt hi nki ng product of religious assunptions so built into
the culture that the bias is no |onger readily detected.

This debate over the neaning of religious equality has
surfaced el sewhere, npst notably in Goldman v. Weinberger, 475
U.S. 403 (1986), considering the constitutionality of an Air
Force regul ation banning all non-official headgear. That
regul ati on prevented Orthodox Jews from wearing religiously
mandat ed head-coverings. The majority, enphasizing deference
owed the mlitary, upheld the rule.

Justice Stevens authored a separate concurrence,
enphasi zing that a religious exenption would create intol erable
religious inequalities, 475 U. S. at 512-13:

The very strength of Captain Goldman's claimcreates

t he danger that a simlar claimon behalf of a Sikh

or a Rastafarian mght readily be dism ssed as "so

extreme, so unusual, or so faddish an i mage that

public confidence in his ability to performhis

duties will be destroyed."”

To this, Justice Brennan replied that it was Justice

Stevens views which led to religious inequality:
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What puzzles nme is the inplication that a neutral
standard that could result in the disparate treatnment
of Orthodox Jews and, for exanple, Sikhs is nore
troubl esone or unfair than the existing neutral
standard that does result in the different treatnent
of Christians, on the one hand, and O'thodox Jews and
Si khs on the other. Both standards are
constitutionally suspect; before either can be
sustained, it nust be shown to be a narrowy tailored
means of pronoting inportant mlitary interests.

Id. at 521-22 (enphasis in original).

In short, the problem RFRA addresses is defining what it
means to treat religion equally. Debates on whether equality
means equality of results or opportunity -- formal or
substantive -- are the stuff of the Fourteenth Amendment's

Equal Protection Clause. Wen Congress enters that fray, it

is

i npl ementing the Equal Protection Clause, and it is, beyond al

chall enge, well within its 8 5 powers.

CONCLUSI ON

For the reasons stated, RFRA is constitutional. The

j udgnment below to the contrary nust be reversed.

Marc D. Stern

Counsel of Record
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APPENDI X A

COALI TION FOR THE FREE EXERCI SE OF RELI G ON

Agudat h I srael of Anerica
Anerican Associ ation of
Christian School s

Anerican Civil Liberties Union

Anmeri can Conference on Religious

Movenment s
Aneri can Humani st Associ ation
Anerican Jewi sh Comm ttee
Anmerican Jew sh Congress
Anerican Muslim Counci
Anericans for Denpbcratic Action
Americans for Religious Liberty
Anmericans United for Separation
of Church

and State
Anti - Def amati on League of B' nai
B'rith
Associ ation of Anmerican | ndian
Affairs

Associ ati on of Christian School s

| nt er nati onal
Bapti st Joint Conmttee on
Public Affairs

B'nai B'rith
Central Conference of Anerican
Rabbi s
Christian Church - Capital Area
Christian Legal Society
Christian Life Comm ssion,
Sout hern

Bapti st Convention
Christian Science Comittee on

Publ i cation

Church of Jesus Christ of
Latter-day Saints

Church of the Brethren
Church of Scientol ogy

| nt er nati onal
Coalition for
and Universities

Coalitions for America
Concerned Wonen for Anerica

Christian Col |l eges

Counci |l of Jew sh Federations
Council on Religious Freedom
Crim nal Justice Policy
Foundati on

Epi scopal Church

Evangel i cal Lutheran Church in
Ameri ca

Federati on of Reconstructioni st
Congr egati ons

and Havur ot
Friends Committee on Nati onal
Legi sl ation
General Conference of Sevent h-
day Adventi sts
Guru Gobi nd Si ngh Foundati on



Hadassah, the Wonen's Zi oni st
Or gani zati on of

America, Inc.
Home School Legal Defense

Associ ati on
Honor abl e Jerrold Nadler, MC.
| nt ernati onal Associ ation of
Jew sh Lawyers and

Jurists
International Institute for
Rel i gi ous Freedom
Jesuit Social Mnistries,
Nat i onal Office
Justice Fellowship
Li berty Counsel

Mennonite Central Committee U. S.

Nat i onal Associ ati on of
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Nat i onal Council of Churches
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North Anmerican Council for

Musl i m Wonen
Peopl e For the Anmerican Way
Action Fund
Janes E. Andrews, as Stated
Clerk of the Genera

Assenbly of the Presbyterian
Church (U. S A)
Rabbi ni cal Counci
Soka- Gakkai I nternational -
Traditional Values Coalition
Uni on of Anerican Hebrew
Congr egati ons
Uni on of Orthodox Jew sh
Congr egati ons of Ameri ca
Unitarian Universali st
Associ ati on of Congr egati ons

of Anmerica
USA

United Church of Christ, O fice
for Church

in Society
Uni t ed Met hodi st Church,
of Church

& Soci ety
United States Catholic
Conf erence
Uni ted Synagogue of Conservative
Judai sm
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