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STATEMENT OF INTEREST
OF THE AMICUS CURIAE

JamesE. Andrews, as Stated Clerk of the General Assembly of the
Presbyterian Church (U.SA.)

James E. Andrews, as Stated Clerk of the Generd Assembly, isthe senior continuing
officer of the highest governing body of the Presbyterian Church (U.SA.). The
PresbyterianChurch (U.S.A.) isthelargest Presbyterian denominationinthe United States,
withapproximatdly 2,750,000 activemembersin 11,500 congregationsorganizedinto 171
presbyteries under the jurisdiction of 16 synods.

The General Assembly does not claim to speak for all Presbyterians, nor are its
deliverancesand policy statementsbinding on the membership of the Presbyterian Church.
The Generd Assambly isthe highest legidative and interpretive body of the denomination,
and thefina point of decisonindl disputes. Assuch, itsstatementsare consdered worthy
of the respect and prayerful consideration of dl the denomination's members.

Since 1977, Generd Assembliesof the Presbyterian Church (U.S.A.) have stood firmly
insupport of equal rightsfor homosexua personsunder thelaw. These statementsinclude
a cdl for just treatment of homosexud persons in regard to ther civil liberties, for civil
rightsin housing, employment, and public accommodations, and vigilance againgt lawsthat
discriminate againgt persons on the basis of sexua orientation. 1n 1993, the 205th Genera
Assmbly of the Presbyterian Church (U.SA.) “unequivocaly condemn[ed] Al
discriminatory legidation, such asis exemplified by Article 2, Section 30 (Amendment 2)
of the Colorado Condtitution....”
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STATEMENT OF THE CASE

Amicus Curiae adopts the Statement of the Case in the Brief of Respondents.

SUMMARY OF THE ARGUMENT

Since 1977, Genera Assemblies of the Presbyterian Church (U.S.A.) have opposed
discrimination againgt homosexud persons with regard to their basic civil liberties. The
same Generad Assemblies which have declared the practice of homosexudity is 9n have
aso declared that federa, tate, and local legidation which discriminates on the basis of
sexud orientation must be vigoroudy opposed. Amendment 2 is such legidation.

Amendment 2 violates the United States Condtitution because it violates the Equa
Protection Clause of the Fourteenth Amendment which guarantees the fundamentd right
to participate equaly in the politica processto dl citizens. In addition, Amendment 2
violates the Egtablishment Clause of the Firs Amendment; it is the exclusive province of
religious inditutions to determine what is Snful and immora conduct, and the State must
not entangle itsdf in such decisons.

The mgority may not deny a particular minority an effective voice. Through its
predecessor bodies, the Presbyterian Church (U.S.A.) predates the United States of
America Generd Assemblies of the Presbyterian Church (U.S.A.) have met annualy in
the United States since 1789. Through its pality, the Presbyterian Church has dways
grived to ensure the rights of the minority are protected from the tyranny of the mgority.
The minority rights of voice and access are guaranteed within the Presbyterian Church by
its higtoric principles which are articulated in its congtitution. No less should be expected

from the civil government.



ARGUMENT

|. THE PRESBYTERIAN CHURCH (U.SA.) GENERAL ASSEMBLY
SUPPORTSBASIC CIVIL LIBERTIESFOR
HOMOSEXUAL PERSONS

On November 3, 1992, a mgjority of voters in the State of Colorado approved a
measure known as Amendment 2, which was an amendment to the Stat€' s congtitution.
Thetext read asfollows:

No Protected Status Based on Homosexual, Leshian, or Bisexua Orientation.
Neither the State of Colorado, through any of itsbranchesor departments, nor any
of its agencies, political subdivisons, municipditiesor school didricts, shall enact,
adopt or enforce any datute, regulation, ordinance or policy whereby
homaosexud, leshian or bisexua orientation, conduct, practices or relationships
shdl condtitute or otherwise be the basis of or entitle any person or class of
persons to have or clam any minority status quota preferences, protected status
or clam of discrimination. This Section of the Condtitution shal bein al respects
sdf-executing.

The effect of this amendment is to deprive homosexua persons of equal access to
government and the benefits and protections government may confer. In light of
Amendment 2's heavy burden upon homosexud persons civil liberties, it is vitd that this

Court know of this Amicus support of equa rights laws. The Presbyterian Church
(U.SA.) and its predecessor churches! have firmly and condistently

The Presbyterian Church (U.S.A.) was formed in 1983 upon the reunion of the two largest
Presbyterian churchesin the United States: the Presbyterian Church in the United States and the
United Presbyterian Church, U.SA. The Generd Assembly is the highest governing body in the
Presbyterian Church. Predecessor Generd Assemblies have met in what is now the United States
ance 1789. Citations to Genera Assembly statements in this brief use the names of the former
churches. Upon reunion in 1983, it was determined the Genera Assembly statements of the merging
churches would continue in force as statements of the Presbyterian Church (U.SA.).
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recognized and supported Biblica principles of justice and equity for al persons, including
homosexua persons, as demonstrated by Jesus who welcomed and loved al.

The Presbyterian Church (U.SA.) disgpproves of homosexua behavior, particularly
with respect to ordained officers of the Church, and has declared that "homosexudlity is
not God's wish for humanity.” The Generd Assembly has declared that "the practice of
homosexudityissin."® Nevertheless, these same pronouncements call for such activity to
be treated as matters of private conduct protected from governmental intruson. The
Presbyterian Church has conastently sought to reserve such matters for mora and
t h e ol o g i c al d i al o g ue s

Beginning in 1977, predecessor bodies of the Presbyterian Church (U.SA.) have
cdled upon their membersand civil government to ensurethecivil libertiesand equd rights

of homosexud persons.

Vigilance must be exercised to oppose federal, state, and local legislation
that discriminates against persons on the basis of sexual orientation and to
initiate and support federal, sate, or locd legidation that prohibits discrimination
againg persons on the bass of sexud orientation in employment, housing, and
public accommodations.*

The 117th and 118th General Assemblies asserted "the need for the church
to stand for just treatment of homosexual personsin our society inregard to
their civil liberties, equal rightsand protection under thelaw fromsocial and
economic discrimination, which is due all its citizens.” ®

2Minutes of the 190th General Assembly, United Presbyterian Church, U.SA. (1978) Part |, at
264.
3d.

“Minutes of the 190th General Assembly, United Presbyterian Church, U.SA. (1978) Part |, at
265 (emphasis added).

*Minutes of the 119th General Assembly, Presbyterian Church in the United States (1979)
Part I, at 208 (emphasis added).
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The 199th Generd Assembly of the Presbyterian Church (U.S.A.) cdlled for the
dimination “of laws governing the private sexua behavior between consenting adults” and
the passage “ of lawsforbidding discrimination based on sexud orientation in employment,
housing, and public accommodation....”®

In 1993, the 205th Generad Assembly of the Presbyterian Church (U.S.A.) specificaly
addressed Amendment 2:

Wheress, the sate of Colorado passed astate condtitutional amendment
on November 3, 1992, which abrogates al laws that protect people
agang discrimination on the basis of sexud orientation; and

Wheress, thisincident isthefirst time ever astate condtitution has been
amended to prevent antidiscrimination laws protecting aparticular class of
people; and

Whereas, politica action groups in various states are using the
successful passage of Amendment 2 in Colorado as a mode for
discriminatory laws, therefore, beiit

Resolved, That the 205th Generd Assembly (1993) unequivocaly
condemns dl discriminatory legidation, such asis exemplified by Artice
2, Section 30 (Amendment 2) of the Colorado Congtitution.’

The Presbyterian Church (U.S.A.) calls upon this Court to consider the mord, ethicdl,
and rdigious ramifications of this discriminatory amendment to Colorado’s condtitution.
The Church's theology and the Generd Assembly policy statements cited above move it
to oppose legidation such as Amendment 2.

®Minutes of the 199th General Assembly, Presbyterian Church (U.SA.) (1987) Part |, at 776.

"Minutes of the 205th General Assembly, Presbyterian Church (U.SA.) (1993) Part I, at 118-
119.
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[I. AMENDMENT 2VIOLATES
THE UNITED STATESCONSTITUTION
A. THE EQUAL PROTECTION CLAUSE

In both its preiminary injunction ruling, Evansv. Romer, 854 P.2d 1270 (Colo. 1993)
(“Evans|™), and its permanent injunction ruling, Evansv. Romer, 882 P.2d 1335 (Colo.
1994) ("Evans|I"), the Supreme Court of Colorado noted that Amendment 2 violatesthe
Equad Protection Clause of the Fourteenth Amendment. Specifically, the Equa Protection
Clause guarantees the fundamenta right to participate equaly in the politica process and
Amendment 2 violatesthat right. See contra Equality Foundationv. City of Cincinnati,
1995 U.S. App. LEXIS 10462 (6th Cir. 1995).

As noted by the Colorado Supreme Court, Amendment 2 did not merdly “withdraw
antidiscriminationissues asawhole from state and locd control, Amendment 2 singles out
one form of discrimination [againgt homosexuds] and removes its redress from
consideration by normal processes.” Evans |, 854 P.2d at 1285. Enforcement of
Amendment 2 would mean that gay men and leshians are |eft out of the politica process
and denied an effective voice in governmentd affairs. “[NJorma political processes no
longer operate to protect these persons. Rather, they, and they adone, must amend the
date conditution in order to seek legidation which is beneficid to them.” 1d.

Government cannot target a particular group of citizens for selective treatment or
exdusion from the palitica process. “[T]he Equa Protection Clause of the United States
Condtitution protects the fundamentd right to participate equaly in the political process,
and ... any legidation or sate condiitutional amendment which infringes on this right by
‘fencingout’ an independently identifiable class of personsmust be subject to gtrict judicid
scrutiny.” 1d. at 1282 (footnote omitted).  Thisisnot anew condtitutiond principle arisng
from judicia congderation of anti-homosexud initiatives. The principleof equal accessto
government isfundamenta to the American political process and has been recognized and
championed by the United States Congtitution and the United States Supreme Court.

7



In Hunter v. Erickson, 393 U.S. 385 (1969), this Court struck down acity charter
amendment passed by a mgority of the voters in Akron, Ohio. That amendment
prohibited the city council fromimplementing any ordinance deding with racid, ancedtrd,
or religious discrimination in housing without the approva of amgority of Akron voters.
TheHunter Court ruled that the state may “ no more disadvantage any particular group by
meaking it more difficult to enact legidaioninits behdf than it may dilute any person'svote
or give any group a smdler representation than another of comparable sze™ 1d. at 393
(atations omitted) quoted in Evans| , 854 P.2d at 1279. Likewise, in Washington v.
Seattle School District, 458 U.S. 457 (1982), thisCourt overturned astatewideinitiative
which prohibited the use of busing to achieve integration. The Fourteenth Amendment
reachesapolitica structurethat distorts governmenta processesin such away asto place
particular burdens on the ability of minority groupsto achieve beneficid legidation. 1d. at
467 cited with approval in Evans|, 854 P.2d at 1280.

As in Akron, Ohio and the State of Washington, the mgority of the eectorate in
Colorado identified a smal, unpopular group of citizens, Evans 1l 882 P.2d at 1346
(“societd message condemning gay men, lesbians, and bisexuds as immord”) for an
especid burden--a burden of separation from government and any benefits it could
provide:

The “ultimate effect” of Amendment 2 is to prohibit any governmental
entity from adopting smilar, or more protective statutes, regulations,
ordinances, or palicies in the future unless the Sate condtitution is first
amended to permit such measures. 1nthe absence of such acondtitutiona
amendment, any governmenta entity would be acting contrary to the Sate
congtitution by “adopting, enacting, or enforcing” any such messure.

Thus, the right to participate equaly in the political process is clearly
affected by Amendment 2, becauseit barsgay men, leshiansand bisexuas
from having an effective voice in governmentd affairs insofar as those
persons deem it beneficid to seek legidation that would protect them from
discrimination based on their sexud orientation. Amendment 2 dtersthe
politica process so that a targeted class is prohibited from obtaining
legidative, executive, and  judicid protection or redress from
discrimination absent the consent of a mgority of the eectorate through
the adoption of a condtitutional amendment.

Evans |, 854 P.2d at 1285 (footnote omitted).
8

Amendment 2 drikes a the heart of the right to participate equdly in the politica



process. Prior to Amendment 2, homosexua Coloradans and their supporterswere free
to lobby state and loca government for protection from discrimination on the basis of their
sexud orientation. Evans|l, 854 P.2d at 1286. Aswith other groups seeking other god's,
the homosexua community could gpped to government officidsand adminigrators. This
process, of coursg, is fundamentd to the American governmentd system. It plays out
across our nation each day--on the locdl, sate, and federd levels.

Amendment 2, however, changes the means by which homosexua citizensmay petition
their government. For thisparticular group, thedoorsto al government officesare closed.
Instead, to secure any Statute, ordinance, rule, or policy whatsoever, they must first pass
anamendment repealing or changing Amendment 2. Moreover, they must secure such an
amendment from the very voters who adopted Amendment 2. To obtain even the most
basc benefit from their government, these citizens must put their request to the very
mgority that deprived them of governmenta accessin thefirgt place. “Such astructuring
of the political process undoubtedly iscontrary to the notion that * [t]he concept of ‘wethe
people’ under the Condtitution visudizes no preferred class of voters but equaity among
those who meet the basc qudifications’™ Gray v. Sanders, 372 U.S. 368, 379-80
(1963) quoted in Evans I, 854 P.2d at 1285.

Asthe 1978 Generd Assembly propheticaly stated, "Vigilance must be exercised to
oppose federd, Sate, and loca legidation that discriminates againgt persons on the basis
of sexud orientation . . .. Thereisno legd, socid, or mord judtification for
denying homosexua persons access to the basic requirements of human socid existence
...."® Today, over 15 years |ater, the General Assembly continuesto cal for basic civil

rights for homaosexud persons.

9
B. THE ESTABLISHMENT CLAUSE

8Minutes of the 190th General Assembly, United Presbyterian Church, U.SA. (1978) Part |, at
265.



Governmenta regulation of the activities of the community occasondly involvescertain
points of contact between governments and religious organizations. These points of
contact, by themselves, are not prohibited under the Condtitution. See Lemon v.
Kurtzman, 403 U.S. 602, 614 (1971). “Fireinspections, building and zoning regulation,
and date requirements under compulsory school attendance laws are examples of
necessary and permissiblecontacts.” 1d. Attimes, however, governmentd indtitutionsmay
unnecessarily entangle themsdves in questions of a primarily rdigious character with no
proper secular purpose. When agovernmentd entity pursues|egidation lacking in secular
purpose, whose principa or primary effect advancesreligion or aparticular religious point
of view, and which fosters “an excessve government entanglement with religion,” such
legidation violates the Establishment Clause under the test formulated by this Court in
Lemon.

The issue of homosexudity in society and the propriety of homosexud activity is one of
the mogt divisve issues within the American rdigious community today. Religious bodies
now manifest a spectrum of response to homaosexudlity ranging from tota acceptance to
virulent denunciation. An ided example of these widdly varying rdigious views are the
vaious religious amicus curiae briefs before this Court.® To the extent that the State of
Colorado’'s Amendment 2 excludes and punishes homosexud persons, the State
impermissbly entangles itsdf in this theologicd debate continuing among and within
religious bodies. The State of Colorado must abstain totaly from this religious debate.

Indeed, in their own brief in support of the State, Petitioners Religious Amici

°0On the one hand, Amici Chrigtian Life Commission of the Southern Baptist Convention, Lutheran
Church--Missouri Synod, and the Nationa Association of Evangdicals support Amendment 2 based
upon their religious and theologica understandings. On the other hand, Amici American Friends
Service Committee, American Jewish Committee, Federation of Reconstructionist Congregations and
Havurot, The Most Reverend Edmond L. Browning, Presiding Bishop of the Episcopa Church,
Recongtructionist Rabbinical Association, Unitarian Universdist Association, United Church of Christ
Office for Church in Society, and United Synagogue of Conservative Judaism oppose Amendment 2
based upon their theologica understandings and responsibility to provide mord guidance to the
community. See also Respondents Religious Amici Curiae Brief.



10
acknowledge that the mordity of homaosexudlity is
the subject of impassioned discussion within reigiousdenominations, loca
churches, the religious social-service sector, and other ecclesa
organizations such as seminaries and religious universties. Theologians,
clerics, and laypersons al participate in the debate, and on both sides.
Because it confronts religious belief and church autonomy, homosexud
practice is a matter which the Frss Amendment ensures tha the
confessona communities may work out for themsalves and in their own
time°
Ironically, after acknowledging the debate and stating that each religious community must
work out its pogtion in its own time, Petitioners Reigious Amici fully embrace and
endorse the State’ s interference through its adoption of Amendment 2.

Not content with the freedom to exercise religion guaranteed by local exemptions, by the
Rdigious Freedom Restoration Act, 42 U.S.C.§ 2000bb, and by the First Amendment,
Petitioners ReigiousAmici strikefar beyond the principle of free exerciseand employ the
power of the State to enforce their mordity in the society at large. In so doing, they seek
to breach the wall of separation between church and state and apply their own moral
precepts with the force of civil law. Government must not intervene to settle what are
mord, religious, and theologica controversies. This Court warned about governmental
intrusion into reigious diputesin United States v. Ballard:

The Fathers of the Congtitution were not unaware of the varied and
extreme views of religious sects, of the violence of disagreement among
them, and of the lack of any one religious creed on which al men would
agree. They fashioned a charter of government which envisaged the
widest possible toleration of conflicting views.

322 U.S. 78, 87 (1943).

Religious exemptionsin locd ordinances, the Religious Freedom Restoration Act, and
the Firsd Amendment carefully and scrupuloudy preserve dl of the free exercise rights
rdigious bodiesaredue. To provide even more, as urged by Petitioners ReligiousAmici

and brought to bear by Amendment 2, violates the Firss Amendment’ s Establishment

petitioners Religious Amici Brief at 3-4.



Clause. Predating both the United States Congtitution
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and its Bill of Rights, amicus Presbyterian Church has sood firm by this guiding
principle: “We ask no ecclesasticd establishmentsfor oursaves, neither can we gpprove
of them when granted to others” Hanover Presbytery’'s Memorial to the Virginia

Legidature(Oct. 7, 1776). Today, over 200 yearslater, thisbasic principleremainstrue.

[1l. THE MAJORITY MAY NOT DENY A PARTICULAR
MINORITY AN EFFECTIVE VOICE

“ Amendment 2 expresdy fences out an independently identifiablegroup.” Evansl, 854
P.2d a 1285. The effect of Amendment 2 is to alow the mgority (those who voted in
favor of Amendment 2) to deprive an identifiable minority (homosexua people) of any
meaningful input on issues dramaticaly affecting many aspects of their lives. Thisis not
conditutiondly permissble: “* A citizen’ sconditutiond rightscan hardly beinfringed smply
because a mgority of the people choosethat it be.’” Evans|l, 882 P.2d at 1350 (quoting
Lucasv. Colorado General Assembly, 377 U.S. 713, 736-37 (1964)).

Since the inception of Presbyterianiam in the United States, the Church's polity has
congstently provided for government by el ected representativeswho recogni zethat thewill
of the mgjority shal prevail, but the rights of the minority shal be protected.!! In its
condtitutiona expression of Higtoric Principlesthe denomination affirmed “the orderly way
by which the church handles conflict so that the rights of the minority are protected from

the tyranny of the mgority and, at the same time, the rights of the mgjority are protected

Book of Order, Presbyterian Church (U.SA.) (1993-1994) G-1.0400. The Book of Order
sets out the form of government, directory for worship, and rules of discipline for the Presbyterian
Church (U.SA)).



from [being pardyzed by] the intransigence of a minority."?
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In the Church's system of polity, asin the secular courts, the rights of the minority are
caefully protected within the Congtitution and by the procedures of the Presbyterian
Church (U.SA.). The minority has "every reasonable right to press their caseto try to
persuade the majority of the church to their point of view'® Presbyterians have long
recognized the value of preventing the mgority from denying the minority "'an effective
voicein the governmentd affairs which subgtantidly affect therr lives." Evans| at 1277
(dting Kramer v. Union Free School Dist., 395 U.S. 621, 627 (1969).

Allowing the implementation of Amendment 2 will permit the mgority of citizensto
deny a specific minority (homosexua persons) an effective voice in government and will
foreclose legiddive redress for them. Amendment 2 will thus have far-reaching effect on
virtualy every aspect of the lives of a gpecid group of citizens. Such adenia of accessto
the political process and fencing-out is contrary to the fundamenta values of justice and
farness solong and highly-vaued by the citizens of these United States. Wecdl uponthis
Court to prevent this amendment from effectively depriving a particular group of persons

of therightsdue dl citizens.

2Minutes of the 195th General Assembly, Presbyterian Church (U.SA.) (1983) Part I, at 152-
53.

Bd. at 156.
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CONCLUSION
The Colorado Supreme Court’s ruling carefully preserves for dl the citizens of
Colorado the equd protection of the law. For the foregoing reasons, the ruling of the

Colorado Supreme Court should be affirmed.

Respectfully Submitted,

Eric J. Graninger
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