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| NTEREST OF AM ClI CURI AE

The ami ci joiningthis brief arereligiously-affiliated colleges
and uni versities, associ ations of such schools, or religious bodi es

t hat have such affiliated schools.! Am ci have varyi ng vi ews about t he

!Because of the nunber and variety of amici, the specific
features and interest of each are set forth in the Appendix to this



extent towhichit is goodor wisefor areligiously-affiliated college
to prefer nenbers of its own faith community in enploynent. But each
am ci agrees strongly that the decision whether to have such a
preferenceis for the coll ege to make, and not t he governnent t hrough
Title VII or any other law. This case is an easy one in which to
affirmthat freedom for Truett-MConnell Coll ege unquestionablyis
religiously control |l ed and supported and t hus protected fromliability
by 8 703(e)(2) of Title VII. However, sincethislikelywll bethe
first appellate decisionto turn onthe nmeaning of § 703(e)(2), am ci_
believeit isvital for this Court, insettingforthaninterpretation
of the provision, tobe aware of the features of religious collegesin
Arerica. |If Truett-MConnell is not protected, then hundreds of such
coll eges likewise faceliability for refusingto hire an enpl oyee from
outsidetheir faith-- the very result that Congress sought to avoid

when it added § 703(e)(2) to Title VII in 1964.

SUMVARY OF ARGUMENT
When Congress nmade rel i gi ous di scrimnationinenploynent illegal
under Title VII of the Civil Ri ghts Act of 1964, it recogni zed at t he
same time that churches and ot her religi ous organi zati ons have an
i nportant interest inbeingfreeto carry out their work and ni ssi on

t hrough nenmbers of their own faith comunity, if they choose.

bri ef.



Accordingly, Title V1 includes several provisions permttingreligious
organi zati ons t o make enpl oynent deci si ons on t he basi s of religion,
i ncl udi ng t he provi sioninvol ved here: that a school nay favor persons
of aparticular religioninenploynent if the school "is, inwhole or
substantial part, owned, supported, controlled, or managed by a
particul ar religionor by aparticular religious” entity. Section
703(e)(2), 42 U.S.C. § 2000e-2(e)(2). Asthedistrict court found,
Truett-MConnell College is unquestionably both substantially
"controll ed" and substantially "supported” by the Georgi a Bapti st
Convention and therefore has the right to prefer nenmbers of the
Christianfaithinenploynment. This Court should affirmthe grant of
sunmary judgnment dismssing the plaintiff's claimof religious
di scri m nation.

Section 703(e) (2) was added to the 1964 civil rights bill because
Congr ess bel i eved t hat narrower exenptions already inthe bill did not
sufficiently protect theright of religiously-affiliatedcollegesto
hi re menbers of their own faith. Thus, Congress neant the concepts of
"substantial control or support™ to be understood broadly and fl exi bly
-- excl udi ng school s with nerely nom nal religi ous connecti ons, but
i ncl uding a wi de range of collegeswithvaryingtiestoareligion or
to another religious entity. An interpretation that covers only
schools with especially closereligious ties, or that exhibit one

particular formof control or support, should be rejected.



Under t hese principles, Truett-MConnell is easily protected by
§ 703(e)(2), as amatter of law. Acoll ege may be "control |l ed" by a
religionor religiousentityinavariety of ways: control over the
governi ng board, over property, over the college's charter. The
Ceorgi a Convention'srelationto Truett-MGConnell includes all of these
met hods. The Convention al so gives "substantial support” to the
Col | ege, nore t han $600, 000 ayear. Inclaimngthat theseties are
not substantial, the plaintiff proposes standards that are entirely
unrealisticgiventherealities of church-rel ated hi gher educati on, and
that would strip a large majority of religious colleges of 8§
703(e)(2)' s protection and expose themto liability for hiring menbers
of their own faith.

This Court should also reject the plaintiff's claimthat the
Coll ege loses itsright toprefer nmenbers of its own faith as soon as
its students or prograns receive governnent financial aid. The
plaintiff's challenge to the funding of the College is not even
properly raised in this case. |f the Court addresses the issue,
however, it shoul d foll owestablished Suprene Court case | awand nake
clear that coll eges need not strip thenselves of their religious
affiliations or features inorder to benefit frompublic funds that

support hi gher education in general.

ARGUMENT



A. Courts Should Interpret § 703(e)(2) CGenerously, To G ve
Clear Protection To A Wde Range O Reli gi ously-
Affiliated Coll eges To Hre Menbers O Their Oamn Fai t h.

Section 703(e)(2) of Title VII, 42 U.S.C. 8§ 2000e-2(e)(2),

provides in full that

it shall not be an unlawful enploynent practice for a

school, <college, wuniversity, or other educational

institutionor institution of | earningto hire and enpl oy

enpl oyees of a particular religionif such school, coll ege,

uni versity, or other educational institutionor institution

of learning is, in whole or substantial part, owned,

supported, controll ed, or managed by a particul ar religion
or by a particul ar religious corporation, associ ati on or
society.?
There has been littl e casel awconcerning this provision, especiallythe
guestion presented here: Wenis acollegecontrolledor supportedin
substantial part by areligionor religious entity? However, several
basi c principles can be derived from8 703(e)(2)'s |l egislative history
and the policy behind the provision.
1. Section 703(e)(2) should be read generously.

First, 8§ 703(e)(2) should be interpreted generously, to ensure
that awiderange of religiously-affiliated colleges will be protected
fromlawsuits forcing themto hire persons outside their faith
community. Congress did not pass 8 703(e)(2) nerely to exenpt afew

school s with unusual |y cl ose or extensivetiestoareligion. Rather,

the terns "substantial . . . support[ or] control[ ]" should bereadto

°Thi s case does not involve the second part of § 703(e)(2),

which pernmits religion-based enploynment if the school's curricul um

"I's directed toward the propagation of a particular religion."
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protect the typical religiously-affiliated college, and to exclude only
t hose whose religious ties are nom nal or perfunctory.
By itsternms, 8 703(e)(2) does not require that the coll ege be

conpl etely control |l ed, supported, or owned by the religionor religious

entity: only "insubstantial part."” The qualifier "substantial" does

not mean "extensive" or "overwhel m ng" control or support -- a
construction that woul d excl ude nany col | eges fromcoverage. The | egal
term"substantial” has been defined as "actual | y exi sting; real; not

seem ng or imaginary; not illusive[or] merely nomnal." Black's Law

Dictionary 1280 (5th ed. 1979). This generous construction is
necessary to serve the purposes of § 703(e)(2), as we will now show.
Section 703(e) (2) was added i n t he House as an anendnent to t he

original civil rights bill and was "extensively debated." Pinev.

Loyola University of Chicago, 803 F.2d 351, 357 (7th Cir. 1986)

(Posner, J., concurring),; see 110 Cong. Rec. 2585-93 (Feb. 8, 1964).
The sponsor, Representative Purcell, and ot her supporters argued t hat
t he amendnent was necessary because t he exenpti ons al ready contai ned in
the bill m ght | eave many church-rel at ed school s unprotected. For
exanpl e, they feared, the exenption for religious corporations, 42
U S. C. 8§ 2000e-1, woul d be i nsufficient because many religi ous school s
"are chartered under the general corporation statutes as nonprofit

institutions" rather than as religi ous corporations. 110 Cong. Rec. at



2585 (Rep. Purcell); accordid. at 2587 ( Rep. Roush).?2 Likew se, they
feared, many religi on-based hiring deci si ons woul d not obvi ousl y neet
t he st andard of "bona fi de occupational qualification"” under 42 U. S. C.
8§ 2000e-2(e)(1). Purcell wanted broader and clearer protection:
The church-rel at ed school shoul d never be call ed uponto
defenditself for failureto hire an athei st or a menber of
adifferent faith. . . . It should be so spell ed out that
there i s no question of [schools'] right to hire enpl oyees
on the basis of religion.
110 Cong. Rec. at 2585. Nunerous supporters of the anendnment al so
indicated that it would protect a significant nunmber of religious
coll eges. See, e.g., id. at 2587 (Rep. Roush) (exenption "woul d t ouch
al nost every Menber here because surely they have a denom nati onal
school in their district"); id. at 2588 (Rep. Poage) (exenption
necessary because "t here are hundreds of church-affiliated school s
t hroughout the United States"); id. at 2592 (Rep. Kornegay) ("[i]n ny
district and State there are many religious and church-rel at ed
col | eges” and other institutions that should be free to enpl oy

adherents only).

The amendnment was adopted i nthe House on a voice votew th few

3Several cases cited by plaintiff (Appellant's Br. at 21-22)
involve 8§ 2000e-1. E.E.O C. v. Townley Engineering & Mg. Co., 859
F.2d 610 (9th Cir. 1988), cert. denied, 489 U.S. 1077 (1989);
E.E.O C. v. Kanehameha Schools, 990 F.2d 458 (9th Cir.), cert.
denied, 114 S. Ct. 439 (1993). For this reason, anong others, those
cases are inapplicable to the "nore |lenient"” exenption in 8 2000e-
2(e)(2). Fike v. United Methodist Children's Home, 547 F. Supp. 286,
290 n.3 (E.D. Vva. 1982), aff'd on other grounds, 709 F.2d 284 (4th
Cir. 1983); Kanehaneha, 990 F.2d at 460 n. 4.
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if any dissenters, since the floor manager of the overall bill,
Representative Celler, eventual |y accepted the anendnent. 110 Cong.
Rec. at 2592-93.4 The large majority that adopted § 703(e)(2) plainly
t hought it was extending protection to the typical religiously-
affiliated school. Courts should be m ndful of that background and
shoul d not set standards for religious affiliationthat are so high
t hat nost col | eges woul d fail them-- whet her as of 1964, when t he Act
was adopted, or as of today. Such aresult woul d destroy the purpose
of broadeni ng protecti on beyond the nore |imted exenptions that
al ready exi sted. "Absent cl ear congressional intent tothe contrary,"”
t his Court shoul d "assune the | egi sl ature did not intend to pass vain

or meaningless legislation.” Gulf Lifelnsur. GCo. v. Arnold, 809 F. 2d

1520, 1524 (11th Cir. 1987); cf. Board of Education v. Mergens, 496

U S. 226, 244 (1990) (rejecting aninterpretation of the Equal Access
Act that woul d make it apply to "al nost no school s" and "woul d render
[it] nerely hortatory").

Thi s anal ysis corresponds to t he reasoni ng of Judge Posner's
concurrence inPine, the only federal appellate opinionto discussthis
provi sion at | ength. Judge Posner stated (803 F.2d at 358) that "[i]f
t he gover nance arrangenents of Loyol a [ University, the defendant] are

typi cal of those of Catholic universities, thenl would havelittle

4Al t hough the Senate made significant changes in the House bill
bef ore adopting it (by a 73-27 vote), it left 8 703(e)(2) unchanged.
110 Cong. Rec. 14511 (June 19, 1964).
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doubt that Loyol a was withinthe protection of” 8 703(e)(2) -- in other
wor ds, the provision shouldextendtothe "typical" religious coll ege,
not just amnority of cases. InPinme, however, the record did not
showwhi ch church-col l egerelations weretypical (id.); this brief
fills that gap with figures froma nunber of |eading surveys of
religious colleges. Those surveys nmake cl ear that there are many ways
for acollegetobereligiously controlledor supported -- and that the
Ceorgi a Bapti st Convention'stiesto Truett-MConnell are not only
"substantial,"” but unusually extensive and cl ose.

Thi s Court should alsointerpret 8 703(e)(2) generously because
of the magnitude of the interest at stake. The right of religious
entities to prefer nmenbers of their own faith as workers stens fromt he
Fi rst Amendnent val ue of free exercise of religion. Supporters of §
703(e) (2) made cl ear that they sought to safeguard religi ous freedom
and church/ state separation against Title VIl regul ation. See 110
Cong. Rec. at 2585 (Rep. Purcell); id. at 2586 (Rep. Gathings); id. at
2590 (Rep. Clausen); id. at 2591 (Rep. Ashnore); id. at 2592 (Rep.

Bennett); id. (Rep. Kornegay). As the Suprenme Court recognized in

Cor poration of Presiding Bi shop v. Anos, 483 U. S. 327 (1987), | aws t hat
conpel religious organizations to enpl oy nenbers of other faiths create
"significant governnental interferencewththe ability of religious
organi zations to define and carry out their religious mssions."” |d.

at 335 (uphol ding constitutionality of 42 U.S.C. § 2000e-1, which



protects right of religious corporationstohireonreligious basis).
Thus, the Title VII exenptions"refl ect a decision by Congress that the
governnment interest in elimnating religious discrimnation by
religious organizations is outweighed by the rights of those
organi zations to be free fromgovernnment intervention." Littlev.
Wier |, 929 F. 2d 944, 951 (3d Cir. 1991) (hol di ng that Cat holic school
had statutory right to di scharge teacher who had contravened Cat holic
noral teachings).® InLittle, the Third Crcuit explained, i nwords
equal Iy applicable here, that
Congress i ntended the explicit exenptionsto Title VIl to
enabl e religious organizations to create and maintain
comuni ti es conposed sol el y of individuals faithful totheir
doctrinal practices, whether or not every indivi dual plays
adirect roleinthe organization's religious activity.
Agai nst this background and with sensitivity to the
constitutional concerns that woul d be rai sed by a contrary
interpretation, we read the exenption broadly.
ILd. This Court should |ikew seread 8§ 703(e)(2) broadly because of the

constitutional interests at stake. The decision of areligious school

whet her to hirefromits ownfaithis aquintessentiallyreligious

SCongress had strong reasons in § 703(e)(2) for protecting
faith-based hiring in all of a college's activities, not just

supposedly "religious" ones. Above all, as Anps stated, "[I]t is a
significant burden on a religious organization to require it, on pain
of substantial liability, to predict which of its activities a
secul ar court will consider religious.” 483 U S. at 336. In

addi ti on, supporters of 8§ 703(e)(2) noted that a w de range of

enpl oyees m ght cone in contact with students and influence them (110
Cong. Rec. at 2586 (Rep. Poff); id. at 2589 (Rep. Poage)); and that
religious bodies nmght hire their own nenbers for varying positions
as a formof charity (id. at 2588 (Rep. Roberts)).
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deci sion that is no business of governnent's.S?5

Section 703(e)(2) does not cover coll eges that have "nerely
nom nal " or vestigial tiestoareligionor religiousentity.” However,
t he concepts of "substantial support or control™ should be read
realisticallyinthelight of the actual features of nost religious
coll eges in Anerica, those whose religious ties are not "nerely
nomnal." This Court should avoid a reading that nakes it too
difficult, in practical terms, for such colleges to claimthe
protection of § 703(e)(2).

Acorollaryisthat "control"” and the other ternmsin 8 703(e) (2)
shoul d be interpreted to enconpass a vari ety of arrangenents by whi ch
a school istiedtoareligiousfaithor areligiousentity. The nost

ext ensi ve survey of church-affiliated coll eges, the Danforth Report,

6Al t hough this case (like Amps) primarily turns on a statutory
exenption, we agree with the defendants that Truett-MConnell also
had a constitutional right under current caselaw to refuse the
plaintiff enployment. A rule forbidding religion-consciousness in
hiring singles out religion as a concern and thus triggers strict
scrutiny when applied to religious enployers. Church of Lukum
Baaulu Aye v. City of Hialeah, 113 S. Ct. 2217, 2226-27 (1993);
Enpl oynent Division v. Smth, 494 U S. 872, 881-82 (1990). It is
anal ogous to telling the Sierra Club that it nust hire soneone who
does not believe in protecting the environment. G ven the strength
of a religious entity's interests in hiring its own nenbers (Anps;
Little), the government has no "conpelling interest” in preventing
religious colleges fromdoing so. See Appellees' Br. at -

‘Consi der, for exanple, "Harvard, Yale, Colunbia, Princeton, and
Brown, which were all founded by a church but are not now regarded as
religiously affiliated or church-related.” E. Gaffney and P. Moots,
Government and Canpus: Federal Requlation of Religiously Affiliated
Hi gher Education 10 (1982).
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concl uded that "the rel ati onshi ps bet ween col | eges and rel i gi ous bodi es

are varied and often conplex.” M Pattillo and D. Mackenzi e, Church-

Sponsor ed Hi gher Education in the United States: Report of the

Danf ort h Conm ssi on 52 (1966). Col | eges use nany el enents, in varying

conbi nations, todefinetheir religious natureandtheir relationto a
particular religion or to a specific religious entity. [d. at

Congress contenplated that § 703(e)(2) would protect a w de
variety of religiously-affiliated schools. See, e.g., 110 Cong. Rec.
at 2587 (Rep. Chelf) (referring to Catholic, Trappist, Baptist,
Presbyterian, and Mornon schools, and stating that all shoul d be
protected); id. at 2592 (Rep. Kornegay) (referring to "Bapti st,
Met hodi st, Quaker, Catholic, Presbyterian, Christian, Masoni c O der,
and others"). This overall understandi ng can only be effectuated i f
courts read terns such as "control ™ and "support” flexi bly to enconpass
t he wi de vari ety of coll ege-churchrel ati onshi ps. The statute should
al so beread in this way so as to avoid transgressing the bedrock
constitutional principle"that onereligious denomnation"” -- inthis
case, one religious polity or structure -- "cannot be officially

preferred over another." Larson v. Valente, 456 U. S. 228, 244 (1982).

For the sane reason, any interpretation of 8 703(e)(2) should be
careful to protect colleges that are related to "a particul ar

religion,"” even if not to any specific religious organization or

12
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entity.8

As we wi | | show, Truett-MConnell is substantially controlled and
supported by the Georgia Baptist Convention in a host of ways;
therefore, this case does not cone close to the limts of the
rel ati onshi ps enconpassed by § 703(e)(2). However, the plaintiff here
argues that only certain narrow y-defined fornms constitute sufficient
control under this provision. This Court shoul d reject such argunents
and i npl ement the statutory policy of protectingall religious groups.

2. The application of 8 703(e)(2) is aquestionfor
the court, not the fact-trier.

Mor eover, the plaintiff i s m sgui ded when he chal | enges t he grant
of summary j udgnent here by claim ng that "a material i ssue of fact
exi sts" concerning the applicability of 8§ 703(e)(2) (Appellant's Br. at
22). Aswe w |l show, Truett-MConnell's entitlenment toprotectionis
clear. More fundanmentally, given the undi sputed underlying facts
concerning the relation of the College to the Georgia Baptist

Convention, °the ul ti mate questi on whet her those facts nean t he Col | ege

8Al t hough Truett-MConnell is clearly related to a specific
religious entity, there are a nunber of independent or
i nterdenom national coll eges "that cannot be classified technically
as church related but do have a definite religious orientation."
Pattill o and Mackenzie, supra, at 19. Such colleges certainly
qualify as controlled "by a particular religion" under 8 703(e)(2),
even if not by a specific religious entity.

The plaintiff does attenpt to conjure up one or two all eged
i ssues of underlying historical fact. These are dealt with in detali
in the appellees' brief.
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is substantially "owned, supported, controll ed, or managed" by a
religionor religious entity under 8 703(e)(2) is anissue for the
court, not for the fact-trier. "The proper interpretation of astatute

is purely a question of law." Keys Jet Ski v. Kays, 893 F. 2d

1225, 1227 (11lth Cir. 1990).

It is especiallyinportant for the applicationof 8 703(e)(2) to
be delineated by courts. To give wi de case-by-case discretionto
triers of fact woul d | eave religi ous col | eges uncertai n whet her their
religion-based hiringwas | egally protected. This would underm nethe
section's purpose to "spell[ ] out that there is no question of
[colleges'] right to hire enpl oyees onthe basis of religion.” 110
Cong. Rec. at 2585 (Rep. Purcell).10 In another area wth
constitutional inplications, the Supreme Court has hel d that judges in
def amat i on cases "nust i ndependent|y deci de,” w thout deferringtothe
fact-trier, "whether the evidenceintherecordis sufficient tocross

the constitutional threshold" and permt liability consistent withfree

speech principles. Bose Corp. v. Gonsuners' Union, 466 U. S. 485, 511

(1984). The reason for that policy applies equally here: just as a

jury as fact-trier isunlikely to be neutral with respect to the

1°Accord 110 Cong. Rec. at 2589 (Rep. Brommell) ("so |long as
there is any question about the interpretation of this we should nai
it down with the amendnment"); id. at 2590 (Rep. Quie) ("in order to
make [the right] absolutely clear this amendnent should be adopted");
id. at 2591 (Rep. Ashnore) ("if there is any doubt about what the
bill now provides, we should support the amendnent").
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content of speech'" ( Bose, 466 U.S. at 510-11 (quotationonitted)), a

jury mght allowits dislike of aparticular faithtoinfluenceits
deci si on whet her a school fell within 8 703(e)(2) or other Title VII
exenptions. To ensure consistency and clarity, courts nmust control
fact-triers' discretion. Accordingly, the district court acted
properly indetermning, as amtter of | aw, that Truett-MConnel | fit
within the protections of 8§ 703(e)(2).

B. Truett-MConnell I's Substantially Controll ed By The
CGeorgi a Baptist Convention Under 8§ 703(e)(2).

Truett-MConnell is "controlled" in "substantial part"” by a
particul ar religious entity, the Georgi a Bapti st Convention. Any
sensi bl e readi ng of 8 703(e)(2) nmust leadtothis conclusion. It is
undi sput ed t hat t he Conventi on has t he power to el ect and renove al | of
t he Col | ege' s trustees (who are and al ways have been Georgi a Bapti sts,
and 25 percent of whomnust be Baptist m nisters); that it owns all of
t he Col | ege' s real property; ' and that the Coll egecharter provides
t hat the Conventi on must approve any anendnents to the charter,
i ncl udi ng the provisions for trustee el ection and renoval (as plaintiff
hi nsel f admts, see Appellant's Br. at 10; Appellees' Br. at _ ). The
rel ati onshi p between t he Conventi on and Truett-MConnel |, therefore,

exhi bits every feature that, accordingto al eadi ng survey, gives a

11The ownershi p of property shows not only "control" as well as
"support,” but also that the College is "substantial[ly] . . . owned"
by the Convention -- an additional ground for affirnmance.

15



religi ous body "consi derabl e i nfl uence and control over what happens at

a canpus."” P. Moots and E. Gaffney, Church and Canpus: Legal |ssues

inReligiously Affiliated H gher Education 8 (1979) (di scussi ng contr ol

over governi ng docunents, control over governi ng board, nenbershi p of
board, and control over assets). Each of the above factors gives the
CGeorgi a Bapti sts substantial -- nore than "nom nal" -- control over
Truett-MConnell. Taken together, the control is unquestionabl

The right toelect andrenove all trusteesinitself givesthe
Convention substantial control, sincethetrustees inturn overseethe
adm ni strators who run the Col |l ege. Provisions for the el ection or
renoval of sone or all trustees are a "w despread” nethod for a
religious body to ensure control over its affiliated coll ege. See
Pattill o and Mackenzi e, supra, at 38; accord Mots and Gaf f ney, Church

and Canpus, supra, at 7.

The focus on t he above features does not inany way i nply t hat
only a school as tightly controlled as Truett-MConnell is protected by
8§ 703(e)(2). The arrangenents here -- property ownership, all trustees
el ected by the Convention, all trustees being Georgia Baptists --
refl ect an especially close control by areligious body. Many ot her
col |l eges "are church affiliated by virtue of only one or two specific
ki nds of relationship." Pattillo and Mackenzi e, supra, at 52. Such
rel ations shouldalsofit withinthe generous readi ng of 8 703(e) (2)

outlined in part A

16



At many religious colleges, areligious entity maintains control
by el ecting only a portion of the governing board, often a sufficient
nunmber to bl ock maj or changes. The Danforth Report found that if
even "a substantial fraction of the trustees of acollegeis elected by
a church body, that bodycan have a | arge neasure of control over the
affairs of the institution, including its religious character.”
Pattill o and Mackenzie, supra, at 40 (enphasis in original).

At many other colleges, religious control is assured by a
provisionthat all of the trustees, or at | east a substanti al bl oc, be
menbers of the particular faith or religious body. See, e.g., Pine,
803 F.2d at 352 (one-third-plus-one of trustees, enough to bl ock
amendnents to byl aws, were required to be Jesuits); Pattillo and
Mackenzi e, supra, at 36 (Table 12) (noting significant nunber of
col | eges wi th nenbershi p requi renent for part of board). In those
cases, thereligiousidentity of the governing board anounts to contr ol
"by [the] particular religion” withinthe terns of the exenption. See
id. at 52 (board conpositionis a"potentially significant neans of
shaping the character of an institution").

Inthe light of all these el enents of "control," to hold that
Truett-MConnel | is not protected by 8§ 703(e) (2) woul d | ogi cal | y nean
t hat a vast nunber of other coll eges, with equal or fewer el enents
present, woul d be unprotected as well, in violation of the broad

pur pose of the provision. Plaintiff's argunments on appeal confirmt hat
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hi s positionwouldgreatly inpair the effectiveness of § 703(e) (2).
H s overall theneis that by creating atrustee board to govern Truett-
McConnel I, "t he Convention established an i ndependent institutionwth
its own charter and byl aws t hat pl aced control in the hands of the
board of trustees.” Appellant's Br. at 10. He adds that the "trustees
are not bound to vote according tothe dictates of the Church hierarchy

that is found in the Convention," incontrast toa col | ege where the
"trustees are bound to obey their superiors and woul d be conpelled to
vote as they were instructed.” |d. at 11, 15-16.

These argunents are fatally fl awed. As al ready noted, the charter
and byl aws gi ve t he Conventi on substantial control over the trustees
t hrough el ecti on and renoval powers. Moreover, even apart fromthose
power s, the nenbership requirenment for trustees ensures control by the
religionor religious entity -- as does the control over real property.

O course, the Convention does not "dictate to" or "instruct"” the

Col I ege i n an ongoi ng manner. But if that is howplaintiff insists

t hat "control " be defined, his argunent i s m sgui ded and unreal i stic.

"Control™ in the |l egal sense involves the "power or authority to
manage, direct, . . . or oversee" (Black's LawDi ctionary 298 (5t h ed.
1979) (enphasi s added)) -- not necessarily the actual exercise of

hands- on managenent. As a practical matter, areligi ous body nust
nearly al ways del egate authority to adm ni strators who run the col | ege

day-to-day and trust ees who concentrate their attenti on on over seei ng
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the coll ege. As afornmer president of the national Southern Bapti st
Convention has witten, "There is no practical way our Conventi on coul d
operate its institutions except through trustees, unless it were
willing to stay in constant session.” Janes L. Sullivan, Bapti st

Polity As1 Seelt 157 (1983). Simlarly, regarding Catholic coll eges,

[ M aj or superiors [i.e., | eaders of religious orders] and
their councils are responsi ble for many nore Reli gi ous
subj ects and for avariety of i nportant undertaki ngs. They
can no | onger give a college the personal and regul ar
attentionit deserves. Meanwhile the conplexity of coll ege
operation has increased i measurably. Assets fornerly
conputed in the thousands of dollars are now val ued in
mllions. Today each col | ege needs and deserves its own
functional board of trustees.

Edward V. Stanford, A Guide to Catholic Coll ege Adni nistration 14

(1965). By delegating authority to trustees while holding them
account abl e (as t he Geor gi a Conventi on has done here i n nunmer ous ways),
areligious entity "can operate with confidence and still give the
institutions the degree of flexibility they need to be efficient
operations.” Sullivan, supra, at 160.

The plaintiff's arguments woul d thus cripple colleges' abilityto
use trustee boards. But his arguments would be particularly
devastatingtocolleges relatedto Baptist and ot her congregationally
organi zed rel i gi ous groups, for whomt he notion of a " Church hi erarchy”
dictating to trustees (Appellant's Br. at 11) is inappropriate.
Col | eges are controll ed by the Baptist faith or Baptist entities

t hr ough an assortnent of ot her neans, including el ection of trustees,
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menmber ship requi rements for trustees, or ownership of property.
Mor eover, the Bapti st principleof "voluntary cooperation” does not
prevent Baptist control over colleges as plaintiff asserts (id.).
Under Baptist polity, |ocal congregations are "autononous, self-

governi ng and sel f-determ ning," and t heir cooperationw th others
t hr ough Bapti st conventions is voluntary. Sullivan, supra, at 25, 27.
But not all colleges are in the same position: while the forns of
connection vary, at | east sone Bapti st coll eges (i ncluding, clearly,
Truett-MConnell) are religiously controlled by through one or nore of
t he means descri bed above. By denmandi ng one particul ar formof control
(a " Church hierarchy"), plaintiff woulddisqualify all Baptist colleges
fromprotectionunder 8 703(e)(2). That result not only i npermssibly
di sfavors one form of religious polity (supra p. 11); it also
contravenes nunerous st atenments by congressnen t hat Bapti st col | eges
woul d be anong those protected. See 110 Cong. Rec. at 2586 (Rep.
Harris); id. at 2587 (Rep. Chelf); id. at 2592 (Rep. Gary); id. (Rep.
Kor negay) .

Because Truett-MConnel | has so nany features that make a col | ege
religiously controlled, this Court need not exploreindetail the outer

boundari es of coverage under 8 703(e)(2). Ami ci do believethat the

case on which plaintiff primarily relies, Pine v. Loyola University,

585 F. Supp. 435 (N.D. Ill. 1985), aff'd on ot her grounds, 803 F. 2d 351

(7th Cr. 1986), erredin holdingthat Loyol a was not substantially
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controll ed by the Jesuit order, given that Jesuits constituted a
sufficient percentage on the trustee board to bl ock any byl aw
anmendnments (585 F. Supp. at 437). However, Pinme can easily be
di sti ngui shed wi t hout underm ning the principlethat 8§ 703(e)(2) should
cover aw de variety of church-collegerelations. The mnority bl oc of
trustees was virtually the only el enent of Jesuit control at Loyol a:
unl i ke a | arge nunber of Ronman Cat hol i c col | eges, Loyol a was not owned
inany part by the order, received no net financial support fromit,
and (withisol ated exceptions such as t he t heol ogy depart nment) gave no
religious preference to Jesuits. |d. at 437.12

C. Truett-MConnell |s Substantially Supported By The
Convention Under 8§ 703(e)(2).

Truett-MConnel | Col | ege recei ves nore t han $600, 000 a year, from
t he Georgi a Bapti st Convention -- about 10 percent of its budget, and
enough to pay the sal ari es and benefits of 19 of the 25 full-tine
faculty at its main canpus. D. C. Op. at 12 (R Tab 54). As an
i ndependent ground for affirmance, this Court should uphold the
district court's ruling that such a contribution "denonstrate[s]

substanti al support by a particular religion"” under 8 703(e)(2) as a

2By contrast, a 1964 survey of 339 Catholic colleges showed
that 94.7 percent were owned by a religious order or congregation, 97
percent received financial support, and 74.3 percent gave preference
to Catholics in faculty and staff enploynment. Pattillo and
Mackenzi e, supra, at 35 (Table 11). Thus, at least in terns of 1964
features, Loyola by the 1980s had "attenuated its relationship to the
Jesuit order far beyond that of other Catholic universities." Pineg,
803 F.2d at 358 (Posner, J., concurring).
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matter of law. 1d.; see also id. at 22-23.

The district court's holdingis the only possi bl e reading of §
703(e)(2) given the realities of religiously-affiliated higher
education. The contributions fromthe Conventionto Truett-MConnel l
are far nore than nomnal. Acollegethat | ost 10 percent of a year's
budget woul d be forced to nake drasti c cut backs i n prograns, personnel,
or salaries. Surelytheplaintiff, wereheafull-tineteacher at the
Col | ege, woul d not wi shto see his own sal ary drop by 10 percent. A
Met hodi st study sunms up the reality:

Church funds do not constitute al arge percentage of the

i ncome of nost institutions, but the anmount provi ded by t he

chur ch may make t he di f f erence bet ween a bal anced budget and

adeficit or between t he mai nt enance of educational quality

and undesirabl e cutbacks forced by financial difficulties.

Nat i onal Conm ssi on on Met hodi st Hi gher Education, Toward 2000:

Per specti ves on the Envi ronnent for United Met hodi st and | ndependent

Hi gher Education 49 (1976).

If (as plaintiff clainms) the support hereis "insubstantial”
sinply because it constitutes only 10 percent of the Col | ege' s budget,
t hen once again 8 703(e)(2) will fail to protect nost religiously-
affiliated colleges, in frustration of statutory purpose.
Contributions fromtherelatedreligious body are often that | owor

| ower i n percentage terns -- even though, as here, they arecrucial to
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the coll ege and l arge i n absoluteterns.?® Inthe m d-1960s, when §
703(e) (2) was passed, al nost 60 percent of church-rel ated col | eges (473
of 817 surveyed) received 10 percent or | ess of their general incone
t hr ough contri buti ons fromt he denom nation or order. Pattillo and
Mackenzi e, supra, at 43 (Table 18). And recently, even anpong a cl ass
of "seriously religious" colleges, nore than half (53 percent) received
5 percent or I ess of their funding fromthe religi ous body. Robert T.

Sandi n, Autonony and Faith: Religious Preference in Enpl oynent

DecisionsinReligiously Affiliated H gher Education 39 (1990) (Tabl e

5). These figures do not showa | ack of support fromreligi ous bodi es;
rat her, they refl ect both the steep costs of hi gher educati on and t he
| arge si ze of many church-rel ated coll eges. As with t he concept of
“control," this Court should read the concept of "support"” in a
practical manner. Asix-figure contributionthat makes up a typi cal
percentage of a college's budget conpared to other religiously-
affiliated coll eges is "substantial support” as a matter of | aw. Here,
t he percent given by the Conventionis nmuch | arger than average, and

t hus the "support" is unquestionable.

3As with nost private coll eges, church-rel ated coll eges
generate the | argest share of their revenues fromtuition and fees.
See, e.g., David W Breneman, Liberal Arts Colleges: Thriving.
Surviving, or Endangered? 82-84 (1994) (Tables 4-8 to 4-10).

¥l'n conputing the ampunt and share of "support,"” we have not
even taken into account contributions from Baptist congregati ons and
donors who particularly identify thenselves as Baptist. Even w thout
such figures, the support here is "substantial." But such
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D. The Gover nnent Assi st ance FromWi ch Truet t - McConnel |
Benefits Does Not Disqualify It FromThe Protection O
8§ 703(e)(2).

Plaintiff clainms that state and federal assistance fromwhich
Truett-MConnel | benefits sonehowstripsit of the protection of §
703(e)(2) and subjects it totherequirenent that it hire enpl oyees
wi t hout regard to religious faith. But the text of § 703(e)(2)
contains nosuchlimt onits coverage. G ven the | arge nunber of
religious coll eges that benefit fromfunding, ** Congress woul d not have
contenpl ated stripping the provision of effect in this way.

Plaintiff alsoclains that the aidthe Coll ege recei ves "woul d be
illegal if the College were affiliatedw ththe Baptist Convention."
Appellant's Br. at 27. Ineffect, plaintiff argues that the Coll ege
cannot constitutionally receive governnent aid and al so engage i n
religion-based hiring. To the extent plaintiff challenges the
Col | ege' s recei pt of aid, however, the argunent i s not properly raised,

plaintiff's attenpt to add a t axpayer cl ai mchal | engi ng t he ai d was

correctly rejected by the district court as untinmely and unfairly

contributions -- which are crucial to many religious coll eges,
i ncluding those with whom sone am ci are concerned -- should al so
qual ify as support "by a particular religion” under 8§ 703(e)(2).

15See, e.g., Gaffney and Moots, Governnent and Canpus, supra, at
11-12 (85 percent of church-related coll eges receive direct aid and
virtually every one has students who receive aid). Congressnen
debating 8 703(e)(2) were well aware that even in 1964, "there [wa]s
hardly a large private college in this country that d[id] not receive
substantial anounts of Federal funds." 110 Cong. Rec. at 2590 (Rep.
Gll).
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prejudicial. D. . Op. at 25-27 (R Tab 54). If, however, this Court
reaches the nerits of the argunent, the lawis clear that a col | ege may
benefit from governnment funding and still maintain religious
affiliations and prefer nenbers of its own faithin enploynent. Thus,
t he Court shouldreject plaintiff's constitutional attack, whether it
isdirectedat the application of the exenptionor at the Col |l ege's
recei pt of governnent aid.

A significant portion of the governnent aid here consists of
grants and | oans to students, who choose to use t hemi n one of Truett-
McConnel | ' s progranms. D. Ct. Op. at 20-22 (R Tab 54). The Suprene
Court has repeat edl y uphel d t he provi si on of neutral aidto students on
such ternms -- even if students choose to use it at a "pervasively
religious" school, where personnel are clearly sel ected based on

religious considerations. InWtters v. Dept. of Services for the

Blind, 474 U.S. 481 (1986), the Court upheld the use of gover nnment
funds by a student studying for the mnistry at a pervasively religious

bi bl e school. InZobrest v. Catalina Foothills School Dist., 113 S.

Ct. 2462, 2464 (1993), the Court upheld the use of a governnent-
provi ded sign | anguage i nterpreter by a deaf student at a "pervasively
sectari an" school where enpl oyees were required to fol |l owand exenplify
Catholic noral teachings (see id. at 2472 & n.3 (Blackmun, J.,
di ssenting)). Moreover, tothe extent plaintiff conplains of the

Col | ege' s use of public facilities for classes (see Appellant's Br. at
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27-28), the Court has made cl ear t hat gover nnent need not bar religious

groups fromusing public property or receiving public services.

Rosenberger v. Rectors of Univ. of Virginia, No. 94-329 (June 29, 1995)

(printing services for religious nmagazi ne); Lanb's Chapel v. Center

Moriches School Dist., 113 S. Ct. 2141 (1993) (access to school

cl assroons).

Evenif theaidinthiscaseistreatedas flowingdirectlytothe
Col l ege, it does not strip the College of its right to exercise
religious preferences. The Suprene Court has al so repeat edl y hel d t hat
religiously-affiliated colleges may receive direct aidunless (1) the
aidis usedspecifically for religious activity or (2) thecollegeis
so "pervasively sectarian” that any activity therew || be religious.

See Tilton v. R chardson, 403 U. S. 672 (1971); Hunt v. McNair, 413 U. S.

734 (1973); Roener v. Board of Public Wirks, 426 U. S. 736 (1976); see

al so Bowen v. Kendrick, 487 U.S. 589 (1988) (approving aid to
religiously-controlledsocial services that were not "pervasively
sectarian"). Colleges may receiveaidevenif they areinstitutionally
control |l ed by areligious body and evenif they prefer nenbers of their
own faith in enploynent. See Tilton, 403 U. S. at 686 (approving
construction grants even t hough col | eges "[we] re governed by Cat holic
religious organi zati ons, and the faculty and student bodi es at each
[we]re predom nantly Catholic"); Hunt, 413 U. S. at 743 (approvi ng state

construction bonds even t hough (as with Truett-MConnell) coll ege
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trustees were el ected by state Bapti st convention and charter coul d
only be amended by convention).

Plaintiff cites only one case for his radi cal positionthat no
col | ege recei vi ng gover nnent funds nmay engage i n rel i gi on-based hiri ng:

an unreported district court opinion, Dodge v. Sal vati on Arny, No. S88-

0353 (S.D. Mss. 1989). That case is not only erroneous, but al so
di stinguishable: it involved asinglepositiondirectly funded by
governnment aid. It is agiant further stepto hold that any entity
t hat recei ves governnment funds is barred fromhiring onareligious
basis. Such a hol di ng woul d i nval i date not only 8§ 703(e)(2), but al so
every ot her religious exemptioninTitle VIl -- as well as a host of
provisions in other federal civil rights statutes that permt
religiously-affiliatedentitiestohireonthe basis of religionwhile
still receiving federal funds.

Contrary tothe plaintiff's suggestion (Appellant's Br. at 30),
Truett-MConnel |l has never disclainedits religious affiliation, nor

does it needtoinorder to benefit fromgovernnent aid. Conversely,

6The basic funding statutes exclude religious discrimnation
fromthe list of prohibited forns of discrimnation by recipients.
See 42 U.S.C. 8 2000d (forbidding discrimnation by race, color, or
national origin); 20 U.S.C. §8 1681 (sex discrimnation); 29 U S.C. 8§
794 (discrimnation by handicap); 42 U S.C. §8 6102 (age
di scrimnation). Some provisions explicitly state that religiously-
affiliated recipients my engage in religious discrimnation. See,
e.g., 20 U.S.C. 8 1132f-1 (college construction loans); 20 U S.C. §
1132c et seq. (loans for historically black colleges); 41 CF. R 8§
60-1.5(a)(5) (Executive Order 11246, concerning federal contractors).
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t he Col |l ege i s not "pervasively sectarian,” nor doesit needtobein
order toclaimthe protection of 8§ 703(e)(2). Plaintiff attenptsto
put Truett-MConnell and ot her religious coll eges across the nati on on
t he horns of adilemma: they nust either give up all governnent aid or
give up efforts to ensure that their work and m ssi on are done by
menbers of their owmn faith. The Suprene Court has repeatedly refused

to subject religiously-affiliated coll eges to that Hobson's choi ce.

CONCLUSI ON

The judgnment of the district court should be affirned.
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