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| NTEREST OF THE AM CI

The Coalition for the Free Exercise of Religion ("Coalition") is a
coalition of over sixty religious and civil liberties organizations.
These organi zati ons represent al nost every major faith group in
Anerica, spanning the spectrum of religious diversity in
Anmerica--Christians, Jews, Mslens, Native Americans and Sikhs. The
Coalition includes religious |iberals and conservatives, and groups
with world views as disparate as People for the Anerican Way and
Concerned Wonen for Anerica. They are united by the conviction that
the protection of religious liberty is an essential elenment of a
denocratic society. (lts nmenbers are listed in Appendix A') The
Coalition was called into being in response to the decision of this
Court in Enploynent Division v. Smth. It drafted, |obbied for, and
ultimately secured the passage of, the Religious Freedom Restoration
Act ("RFRA").

The Coalition takes no position on the question of whether RFRA
requires the City of Boerne to adjust its |andmarks preservation | aw
to accommpdate the religious obligations of Bishop Flores. This
bri ef addresses only the question of whether RFRA is a



constitutionally legitimte exercise of Congressional power.
The brief is filed with the consent of the parties.

SUMMARY OF ARGUMENT
1. (a) This Court has repeatedly held that government can
constitutionally accommodate religion. It invited such accompdati on
in Enploynent Division v. Smth, and in nunmerous earlier cases.
Corporation of the Presiding Bishop v. Anps establishes that the
three-part test does not invalidate all accommodati on.

(b) Since the beginning, |egislatures have granted exceptions for
religious objectives to secular |aws, one of which (the substitute of
an affirmation for oath) is found in the Constitution itself.

(c) RFRA is constitutional even in light of cases such as Estate
of Thornton v. Caldor, Inc. and Texas Monthly v. Bullock. Unlike
t hese cases, RFRA does not require accommodati on without a show ng of
a substantial burden on religious practice and without regard to the
i mpact on third parties.

(d) Unlike case-by-case acconmopdati on--which Petitioners
advocat e--accommodati on under RFRA is available to all religious
practitioners, without regard to their size or political clout. RFRA
treats all religions equally. It does not require an inquiry into
centrality, which m ght be entangling.

2.(a) This Court has repeatedly upheld Congress' power under 8 5 to
draft statutes which reach beyond the Amendnment's core prohibitions
to conpensate for difficulties of proving violations. These
principles sustain 8 2 of the Voting Rights Act, as well as its ban
on literacy tests, and Title VII of the 1964 Civil Rights Act (as it
applies to state and | ocal governnment). All that is necessary is

that a violation be lurking, a condition met here. Intentional
religious discrimnation in the granting or w thhol ding of exenptions
is unconstitutional and does exist. No formal fact-finding is

required to justify an exercise of the power in this way.

(b) The legislative history of the Fourteenth Amendnent indicates
an intent to protect religious |liberty. Mreover, under the then
regnant philosophy of Prigg v. Pennsylvania, it was unnecessary to
include 8 5 to enmpower Congress to enforce 8 1 of the Amendnent.
Taken together, these background facts counsel a broad reading of 8§
5.

3. (a) The separation of powers doctrine does not prevent Congress
fromreexam ning the practical results of this Court's constitutional
deci sions and, if appropriate, addressing these results under one of
its powers. \When it does so, Congress exercises a bal ancing function
as inportant to the constitutional scheme as the separation of

power s.



(b) Ex Parte Klein's ban on rule of decision is inapplicable.
RFRA is a perm ssible change of federal statutory |law, not a
direction to courts how to decide specific cases. Nor does Klein
prohi bit Congress from |l egislating a broadly applicable standard, as
opposed to specific rules.

ARGUMENT
| . RFRA DOES NOT ESTABLI SH RELI Gl ON
A. RFRA Does Not | nperm ssibly Favor Religion Over Non-Religion

Petitioners first contend that RFRA violates the Establishment
Cl ause because it privileges religion over all other types of beliefs
and [] neddles[] with the religious life of the nation. [Cert.
Petition at 19-20; Brief at 49.] This is an attack not on RFRA, but
on all religious accommodation. It asserts that the governnment is
required to be indifferent to the inpact of its policies on religion
and that governnment can shape its actions to accommpdate all
interests but religious ones. The argunent ignores numerous
pr ecedents.

Empl oynent Division v. Smth, 494 U S. 872 (1990), inplicitly rejects
this argunent. The majority there invited |egislative exenptions for
religious practices. [A] society that believes in the negative
protection accorded to religious belief can be expected to be
solicitous of that value in legislation as well . 494 U. S. at 890.
Petitioners nmust believe that the Court was urging |legislatures to
violate the Constitution.

It was not only Justice Scalia who recognized the |egitimcy of
| egi sl ative exenptions. Before and after Smith, other Justices
(including every sitting Justice except Justice Breyer, who has not
yet considered the question), have rejected the argunent that
| egi sl ati ve accommpdati on of religion necessarily establishes
religion:
[ T] he Constitution allows the state to acconmpdate religious needs by
al l eviating speci al burdens. [ITn commandi ng neutrality the
Rel i gi on Clauses do not require the governnment to be oblivious to
i npositions that legitimte exercises of state power may place on
religious belief and practice. Rather, there is anple room under the

Est abl i shment Cl ause for ‘benevolent neutrality which will permt
religious exercise to exist wthout sponsorship and wi thout
interference ." (Citations omtted.)

Board of Educ. v. Gunet, 114 S.Ct. 2481 (1994). 114 S.Ct. at
2492-93 (Souter, Blacknmun, Stevens, O Connor and G nsburg, JJ.); id.
at 2501 (Kennedy, J., concurring); id. at 2511-12 (Scalia, Rehnqui st
and Thomas, JJ., dissenting). Those declarations broke no new
ground. Corp. of the Presiding Bishop v. Anpbs, 483 U. S. 327, 334-36
(1987); i1d. at 341 (Brennan, J., concurring); id. at 347-48



(O Connor, J., concurring); Texas Mnthly v. Bullock, 489 U S. 1,
17-21 (1989) (plurality opinion of Brennan, J.); id. at 327
(concurring opinion of O Connor, J.); id. at 29-44 (Scalia, J.,

di ssenting); Hobbie v. Unenpl oyment Appeals Conmin, 480 U.S. 136,

145. n.11 (1985); Norwood v. Harrison, 413 U. S. 455 (1977); Wsconsin
v. Yoder, 406 U.S. 205 (1972); Walz v. Tax Commr, 397 U.S. 664
(1970); Sherbert v. Verner, 374 U. S. 398 (1963).

In 1961, this Court upheld Sunday Blue Laws agai nst free exercise
chal | enges by Saturday Sabbath observers. \While observing that
exenpti ng Sabbatarian merchants m ght create unfair conpetition, it
neverthel ess suggested that a statutory exenption m ght be
appropriate. Braunfield v. Brown, 366 U S. 599, 608 (1961). A year
|ater, it upheld just such a statute against an Establishment Clause
chal l enge by a conpeting nmerchant. Arlan's Dep't Store v. Kentucky,
371 U.S. 218 (1962).

Petitioners' Establishnent Clause argunent is understandably devoid
of precedential support other than a half-hearted invocation of the
three-part test of Lenmon v. Kurtzman, 403 U S. 602 (1971).
[Petitioners' Brief at 47-48.] The Lenon argunent was nade, and
rejected, in Anps for reasons that are equally applicable here. 1In
Anps, this Court applied the Lenon test to the broad religious
corporation exenption of Title VII, 42 U S.C. 82000e-1(a), and found
that a statute exenpting organizations fromanti-discrimnation |aw
had the secul ar purpose of allevia[ting] significant governmental
interference with the ability of religious organizations to define
and carry out their religious mssions. Anmps, 438 U S. at 385. It
did not have the primary effect of advancing religion, in the Court's
view, because it nmerely allowed the church to do what it would have
done anyway. |Id. at 337. And, even assunmi ng that there is any
rel evance of the entanglenment test in the context of activities other
than recurring appropriations, Bowen v. Kendrick, 487 U S. 589
(1988), RFRA, like the Title VIl exenption, does not require any
wei ghing of the relative inportance of religious beliefs, see Point
|.B., infra, which would entangle courts in religious questions.

i . Case Law Recogni zes the Perm ssibility of Accommpdati on

The argunent from precedent for the facial invalidity of
accommodation rests on Texas Monthly v. Bullock, 489 U S. 1 (1989),
and Estate of Thornton v. Caldor, Inc., 472 U S. 703 (1985). Neither
sustains the argunment. Texas Monthly struck a Texas sal es tax
i nposed on secul ar, but not religious, nagazines. Even Justice
Brennan's plurality opinion, the judicial high water mark of
Est abl i shment Cl ause restrictions on acconmmpodati on, sustains RFRA
Justice Brennan expl ained that an accommdati on which neither inposes
substantial burdens on third parties nor subsidizes religious
practice in ways unrelated to the alleviation of a burden on



religious practice will not be invalidated as an inperm ssible
preference. 489 U.S. at 15 and 18, n.8. See also Board of Educ. v.
Grunet, 114 S.Ct. at 2501 (Kennedy, J., concurring).

RFRA applies only when governnment inposes a substantial burden on

religious practice. It thus easily passes the second of Justice
Brennan's tests, that an accommodati on ease a governnmental burden on
religion. 1In the vast majority of cases, religious acconmmodati on

does not inpose a substantial burden on others. Where it does, a
state may well have a conpelling interest in not accommdati ng
religion.

Justice Brennan's opinion did not conmand a majority. Justice
White concurred on freedom of -the-press grounds. Three Justices (per
Justice Scalia) objected that Justice Brennan's opinion tilted too
far against free exercise, for our cases make plain that it is
perm ssible for a State to act with the purpose and effect of
limting governmental interference with the exercise of religion.

ld. at 40. Two other Justices (O Connor and Bl acknun), while finding
the Texas statute infirmfor directly subsidizing religious speech
while not funding directly conpetitive secul ar speech, also argued
that Justice Brennan's fornul ati on cabi ned perm ssi bl e acconmodati on
too narrow y, subordinating the Free Exercise Clause to the

Establi shment Clause. Id. at 27. Taken together, nothing in these
opi nions renmotely sustains the claimthat RFRA establishes religion.
Estate of Thornton v. Caldor, Inc., involved a statute that

absolutely required enployers to accomvpdate the Sabbath observances
of their enployees. Moreover, no religious practice other than
Sabbat h observance was protected. As Justice O Connor noted in her
concurrence, that case did not conpel the invalidation of nore

uni versal and flexible forms of accommodation. 472 U.S. at 711-12.
RFRA applies to all religious practices. Its conpelling interest
defense provides the flexibility wholly absent in Caldor, Inc.

ii. Legislative Precedents Support the Constitutionality of
Exenpti ons

Legal historians disagree whether exenptions were mandatory or
nmerely permssive in the early years of the Republic, conpare M
McConnel |, The Origins and Historical Understanding of Free Exercise
of Religion, 103 Harv. L.Rev. 1409 (1990) wth P. Hanmburger, A
Constitutional Right of Religious Exenption: An Historical
Perspective, 60 Geo. Washington L.Rev. 915 (1992). There is,
however, no gainsaying the fact that religious exenptions from
neutral |aws have | ong been granted by | egislatures.

The Constitution itself exenpts those with religious exenptions
fromtaking the prescribed oath, Art. VI, cl. 3, permtting an
affirmation in its place. Congress soon followed that policy for



W t nesses, an exenption which continues uninterrupted to this day. 1
US C 81, s.v. - oath; 28 U S. C. § 459, 953; Fed.R Civ.P. 43(d);
Fed. R Evid. 603; MlIntire's Case, Fed. Cas. No. 8,824 (C.C. Dist.

Col . 1803). Conscientious objectors have enjoyed an exenption from
conpul sory mlitary service fromthe earliest days of the Republic.
United States v. Seeger, 380 U S. 163 (1965). Churches enjoyed the
benefit of real property tax exenption froman early date. Walz v.
Tax Commr, 397 U S. 664 (1970).

Janmes Madi son, a |eading separationist, proposed as part of the
Bill of Rights guaranteeing the right of conscience against state
interference. Constitution of the United States of Anerica: Analysis
and Interpretation (1987) at 963-64. Madi son saw no i nconsi stency
bet ween not establishing religion and insulating individual believers
fromthe coercive power of the state. In short, wherever one | ooks
for guidance, the position of Petitioners runs athwart history.

B. RFRA Does Not Create | nperm ssible Entanglenment Wth Religion

A second argunent made against RFRA is that it plunges courts into
t he norass of deciding whether a practice is central to the
claimant's religion. See, e.g., Sasnett v. Sullivan, 91 F.3d 1018
(7th Cir. 1996), petition for cert. pending, No. 96-710. Petitioners
echo this claim The Act necessarily fails the entangl enent prong by
forcing every governnent to become expert on every religion.
[Petitioners' Brief at 48.] They warn that |egislatures will be
forced to conduct official investigations of the universe of
religious beliefs in order to conmply with RFRA

That argunent rests on a m sunderstandi ng. RFRA does not
inval idate any statute before it creates a substantial burden on
religious practice. No governnment need worry about the possibility
that a particular Act may some day trench on soneone's religious
practice, nor need it conduct a survey of all world religions to
det erm ne whet her any adherents m ght be affected by a proposed
action. RFRA requires only that, when a conflict is called to
governnment's attention, it accompdate that practice if not in
conflict with a conpelling interest. Petitioners' rhetorical specter
of a governnment conmm ssion investigating all religion is frightening;
it merely has nothing to do with RFRA

Equally wong is the argunment that RFRA is entangling because it
applies only where a substantial burden is inposed on a practice
central to a faith. Centrality is not a threshold question under
RFRA. Nothing in the phrase substantial burden necessitates an
inquiry into centrality. The a burden threshold is drawn fromthis
Court's opinion in Sherbert v. Verner, supra, 374 U S. at 403.
Sherbert has survived Smth, Keeler v. Mayor and City Council of
Cunber| and, 940 F. Supp. 879 (MJ. 1996). But if the inquiry necessary
to determine if a religious practice inposes a substantial burden



creates excessive entangl enment, Sherbert, too, fails on Establishnment
Cl ause grounds.

The sponsors of RFRA denonstrated a detail ed acquaintance with this
Court's Free Exercise decisions. They nust be presuned to have been
aware of this Court's holdings that courts could not inquire into
centrality. See Enploynment Division v. Smth, 494 U S. at 886-87;
Lyng v. Northwest I|Indian Cenetery Protective Assoc., 485 U S. 435
(1988). Nothing in the |legislative history suggests that Congress
insisted on such an inquiry for RFRA. Famliar canons counsel

agai nst reading a statute to create a constitutional difficulty.
Ashwander v. TWA, 297 U. S. 288 (1936). Several courts have rejected
a centrality threshold. Sasnett v. Sullivan, 91 F.3d 1018 (7th Cir.
1996); Mack v. O Leary, 80 F.3d 1175 (7th Cir. 1996); Jolly v.
Coughlin, 76 F.3d 468 (2nd Cir. 1996); The Jesus Center v. Farm ngton
Hills ZBA, 215 M ch. App. 54, 544 N.W 2d 698 (1996). Contra, e.g.,
Smal |l v. Lehman, 98 F.3d 762 (3rd Cir. 1996). As the Second Circuit
put it:

[ TIhe judiciary has but a limted function in determ ning whether
beliefs are to be accorded [ RFRA] protection. Qur scrutiny extends
only to whether a claimnt sincerely holds a particular belief and
whet her the belief is religious in nature. Any inquiry any nore
intrusive would be inconsistent with our nation's fundanent al

comm tnment to individual religious freedom thus, courts are not
permtted to ask whether a particular belief is appropriate or

t ruehowever unusual or unfamliar the belief may be.

76 F.3d at 476 (citations omtted).

The substantial burden | anguage of 82000bb-1 is not rendered
superfluous by this reading. Sone religion-state conflicts can be
avoi ded wi thout any conprom se of religious practice. In Tony and
Susan Al ano Foundation v. Secretary, 471 U S. 290 (1985), a church
challenged a ruling requiring it to pay adherents working in church
enterprises the m ni mum wage. The church objected that its adherents
were religiously bound not to enrich thenselves at its expense, and
that their receipt of wages fromthe church interfered with that
obligation. This Court noted, however, that adherents renmained free
to donate their earnings to the church or to be paid with in-kind
services. The chall enged statute worked no burden on the church that
it could not avoid without nmodifying its religious practices. RFRA's
substanti al burden | anguage codifies this holding.

The substantial burden test also excludes clainms where the secul ar
burden is too trivial to coerce religious behavior or to serve as a
li kely vehicle for discrimnating agai nst unpopul ar faiths. Sherbert
rests on the insight that substantial indirect penalties on religious
practice coerce religious behavior as nuch as a direct ones. But
sonme secul ar benefits are trivial and their denial no burden. In



Smth v. North Babyl on School District, 844 F.2d 90 (2d Cir. 1988), a
student objected to the scheduling of her high school graduation on
her Sabbath. She asserted that the school was obligated to
accommpdat e her by rescheduling it. The Second Circuit held that the
benefit of attendance at graduation was too insignificant to exert
pressure on Smth to conprom se her faith. This rule, too, is
enbodi ed in the substantial burden | anguage.

C. RFRA's Broad Scope M nim zes the Likelihood of Religious
Favoritismin the Ganting of Accommdati on

Petitioners insist that accommodati on shoul d be worked retail
(despite their apparent inconsistence with alnost all of their
Est abl i shment Cl ause argument [Petitioners' Brief at 48]). Such
exenptions, often designed to alleviate the problem of a particul ar
faith group, may be granted unfairly by |egislatures, which may well
respond only to powerful, popular and synpathetic religions. See
Smth, 494 U S. at 890.

That ad hoc potential is not without potentially serious
constitutional repercussions. The anomal ous case-specific nature of
| egislative authority |eaves the Court without any direct way to
review such state action for the purpose of safeguarding a principle
at the heart of the establishnment clause, that government should not
prefer one religion to another, or religion to non-religion. Board
of Educ. v. Grunet, supra, 114 S. Ct. at 2491. |Id. at 2497 (O Connor,
J., concurring).

RFRA requires religious accommodati on wholesale. It allows any
faith, no matter how small, unpopular or politically ineffectual, to
press its clains before a neutral arbiter under an objective and
religiously neutral standard. The consideration and adjudication of
RFRA clainms facilitates judicial review for fairness and mnim zes
favoritismto the vanishing point. Petitioners ask this Court to
choose between their retail nmodel, which virtually invites religious
favoritism and RFRA s whol esal e approach, far |ess susceptible to
mani pul ation. There is no question as to which policy poses |ess
risk to Establishnment Clause val ues.

Petitioners construe the Establishment Clause to require the
governnent to ignore the inpact of its practices on religious
observers. They have forgotten this Court's declaration that the
Constitution does not require that. Zorach v. Clauson, 343 U S. 306
(1952). Moreover, without the ability to exenpt religious belief
fromthe scope of neutral regulation, |egislatures would often be
forced to choose between | egislating for the public good or inposing
rules on religious institutions and individuals that force a
violation of their view of God's will, a result public opinion wll
often not tolerate. 1In areas as diverse as abortion, gay rights,
| andmar k preservati on, enploynent and public education, the result



will be a reluctance to | egislate altogether.

Thirty-five years ago, Justices Gol dberg and Harl an warned agai nst
readi ng the Establishnent Clause to require an all pervasive
secularism School District of Abington Township v. Schenpp, 374
U.S. 203, 306 (1963) (concurring opinion). Petitioners invite this
Court to ignore that warning. Their invitation should be declined.
1. RFRA WAS AN APPROPRI ATE EXERCI SE OF CONGRESS' POWER UNDER & 5 OF
THE FOURTEENTH AMENDNMENT

Congress' power to enact RFRA turns on the scope of 8 5 of the
Fourteenth Amendnent. Petitioners argue for a narrow readi ng of that
power, particularly on some of the broader reaches of Morgan v.

Kat zenbach, 384 U. S. 641 (1966). Amci believe that Petitioners read
t he Fourteenth Amendnent too narrowy. As interesting as the
question of the scope of 8 51is, it is unnecessary to reach it.

RFRA easily fits within the narrowest possible reading of § 5--that
Congress has the power to ensure that core prohibitions of the
Amendnent are effectively redressed.

A. RFRA Facilitates Enforcenent of the Ban Agai nst Religi ous

Di scrim nation

The Free Exercise and the Equal Protection Clauses prohibit
intenti onal governnmental discrimnation against religion generally or
agai nst a specific religion, Rosenberger v. Rector, 115 S.Ct. 2510
(1995); Church of the Lukum Babalu Aye, Inc. v. City of Hialeah, 508
U.S. 520 (1993); Larson v. Valente, 456 U S. 228 (1982). So would a
di scretionary action by a | ocal body, such as a zoning board,
desi gned to exclude a particular faith. Leblanc-Sternberg v.

Fl etcher, 67 F.3d 412 (2nd Cir. 1995). That ban on religious
discrimnation is not circunvented by cloaking discrimnation in
neutral garb, just as the bar on racial discrimnation is not elided
by overt neutrality. Church of the Lukum Babalu Aye, supra; cf.
Underwood v. Hunter, 471 U. S. 222 (1985). Even a facially neutral
statute or act should be struck if notivated by religious bias.
Unfortunately, such animus is hard to docunent.

Church of the Lukum Babalu Aye considered a facially neutral
ordi nance banni ng ani mal slaughter. The City of Hial eah asserted
heal th, sanitation and animal rights justifications when chall enged
by the church whose religious ritual of animal sacrifice was outl awed
by the ordinances. After a nine-day trial, a seasoned district court
judge found no evidence of religious discrimnation. 723 F. Supp.
1467 (S.D. Fla. 1989). Three experienced circuit judges affirned.
936 F.2d 586 (11th Cir. 1991).

This Court unani nously reversed. Carefully parsing the ordi nances
and reviewing the history of their enactnment, it concluded that the
ordi nances had the purpose of suppressing the Santeria faith. But



even the nenbers of this Court could not agree on a nethodol ogy.
Conpare 508 U.S. at ; 1d. at (Scalia, J., concurring); Id.

at (Souter, J., concurring). Oher courts have only with
difficulty unmasked religious bigotry. M ssissippi Islamc Center v.
City of Starkville, 876 F.2d 465 (5th Cir. 1989) (variance); Canpos

v. Coughlin, 854 F.Supp. 194 (S.D.N. Y. 1994).

Public officials are aware that outright expressions of religious
hostility are politically unacceptable and legally indefensible. As
Judge Jerone Frank observed:

Persons engaged in unl awful conduct seldomwite letters or make

public pronouncenments explicitly stating their attitudes or

obj ectives; such facts nust usually be discovered by inference;

t he evi dence does not cone in packages |abelled "Use ne", |ike

the cake, bearing the words "Eat me," which Alice found hel pful

i n Wonder | and.

F.W Wolworth v. NLRB, 121 F.2d 658, 660 (2d Cir. 1941).

The drawing of inferences is a nore difficult manner of proof than
the use of direct evidence. It is fraught with uncertainty and the
possibility of m stake. Congress had every reason to believe that
the result would be religious discrim nation going undetected.
Congress was not just speculating. It heard extensive testinony to
this effect fromreligious liberty practitioners.

Because many of its menbers began their careers at the |ocal |evel,
Congress was aware of the subtle ways in which bias can be disguised
behi nd ostensi bly neutral decisionmaking. Menbers were al so aware
that the nore powerful churches are able to shape legislation to
avoid conflicts with their religious practices. Smaller, |ess
organi zed faiths are unable to protect thenselves in the process
ei ther because they are unaware of it, or because of outright bias.
To take an obvi ous case, Kosher ritual slaughter was permtted under
t he Hi al eah ordi nances, but Santeria ritual slaughter was not.
Church of the Lukum Babalu Aye v. City of Hial eah, supra, 508 U S.
at

That the concern about hidden bias is weighty is illustrated by
| andmar k preservation |aw. Whether a particular building is
i nportant enough to be | andmar ked, whether a particular alteration
woul d destroy its historical value, and whether hardship has been
denonstrated, are all highly discretionary judgnents, easily subject
to mani pul ation by multi-nmenber decision making bodies in pursuit of
religious or anti-religious agendas. Congress could and did readily
conclude that discretionary decisionmking is not easily reviewed for
bi as:

After Smth, claimants will be forced to convince courts that an

i nappropriate legislative notive created statutes and



regul ati ons. However, |egislative nmotive often cannot be
determ ned and courts have been reluctant to inpute bad notives
to | egislators.

H R Rep. 103-88 at 6.

The Senate Committee |ikew se found that governnental bodies wll
rarely reveal their intent to deliberately disadvantage religi ous
mnorities. It agreed with Justice O Connor's observation that "few
St ates would be so naive as to enact a law directly prohibiting or
burdening a religious practice as such."” S. Report 103-111 (103rd
Cong. 1lst Sess.) at 7. See also 42 U S.C. 2000bb(a)(2) (sane).

Mor eover, this judgnment finds enpirical support in the related and
equal 'y discretionary area of church zoning. |[|f one reviews church
zoni ng cases decided in the last ten years, for exanple, one is
struck by the inverse relationship between the size of a church and
t he number of church zoning cases involving it. There are at nobst a
handf ul of cases involving Catholic, Methodist or Episcopal churches
but dozens involving small evangelical churches and Ort hodox Jew sh
synagogues. There is nore than one reason for this phenonenon, but
bi as by deci si onmakers (and communities) is surely an inportant one.

I ndeed, if the testinmony of religious |iberty experts were not
sufficient, and if the know edge of nenmbers of Congress did not carry
t he burden of denonstrating that neutral |aws often nmask

di scrimnation, this Court's decision in Smth would fill in the gap
The majority there acknow edged that the discrimnatory availability
of accommopdati on was one likely result of its judgnent. 494 U. S. at
890.

RFRA ferrets out bias by requiring proof of a legitimte notive
when governnment inmposes a substantial burden on religious exercise.
The conpelling interest test, coupled with the |east restrictive
alternative inquiry, screens out those cases where the governnent's
interest is not truly secular, but intended to suppress or
di sadvantage a faith. The stringency of the conpelling interest
test, and the requirenent of a close fit between neans and ends, are
wel | designed to ensure that hidden bias does not go undetected..

B. Congress Has Broad Power to Guard Agai nst Purposeful Religious

Prej udi ce

It is common ground that within its sweep, the 8 5 power is broad
i ndeed. Like the enunerated powers of Art. I, 8 8, the §8 5 power
i ncl udes:

What ever |l egislation is appropriate, that is, adopted to carry

out the objective the anmendnments have in view, whatever tends to

enf orce subm ssion to the prohibitions they contain, and to

secure all persons the enjoynment of perfect equality of civil
rights and the equal protection of the | aw agai nst State deni al



or invasions, if not prohibited, is brought within the domai n of
congr essi onal power.

Ex Parte Virginia, 100 U S. 339, 345-46 (1879).

Surely, Congress may "enforce subm ssion to the prohibition" on
intentional religious discrinmnation. Were a "violation lurks,"
Congress may act. EEOC v. Wom ng, 460 U.S. 226, 260 (1983) (Burger,
C.J., dissenting). RFRA prohibits sone actions that are not
intentionally biased, but that sweep is constitutionally appropriate
given the legitimate concern with "lurking" intentional religious
di scrimnation and the difficulties of proof.

This broad power trunps the reserved power of the states. Speaking
in the anal ogous context of the Fifteenth Anmendment, this Court
wrote: "As against the reserved powers of the States, Congress nmay
use any rational neans to effectuate the constitutional prohibition
of racial discrimnation in voting." Moreover, "Congress may take
steps to permt litigation against states ...constitutionality
i mperm ssible in other contexts."” Fitzpatrick v. Bitker, 427 U. S.
445, 453, n.9 (1976). Accord City of Rome v. United States, 446 U. S.
156, 172-78 (1980).

But Petitioners say [Brief at 35-36] that Congress did not nake
explicit findings that official religious discrimnation is a
substantial problem This reflects the view of Justice Harl an,

di ssenting in Mdirgan v. Katzenbach, supra. The majority of the
Court, though, held otherwise. "It is enough that we can perceive a
rational basis for Congress to have acted as it did." 384 U S. at
652-53. What has been said above about the existence of religious
di scrimnation certainly satisfies this requirenment. Petitioners
brief (1d.) can also be read to require Congress to consider the
consequences of its |awraking. Nothing in Mirgan v. Katzenbach.

In Fullilove v. Klutznick, 448 U.S. 448, 477 (1980), this Court
reiterated that formal findings were unnecessary in upholding an act

that | acked them "Congress, of course, nmay |egislate wthout
conpiling the kind of ‘record’ appropriate with respect to judicial
or adm nistrative hearings." Justice Powell, concurring, |ikew se

rej ected such a requirenent:

[Cl]ongress is not expected to act as though it were duty bound
to find facts and make conclusions of law. The creation of
national rules for the governance of our society sinply does not
entail the same concept of recordmaking that is appropriate to a
judicial or adm nistrative proceeding. Congress has no
responsibility to confine its vision to the facts and evi dence
adduced by particular parties. Instead, its special attribute as
a legislative body lies in its broader m ssion to investigate and
consider all facts and opinions that may be rel evant



448 U. S. at 502-03.
C. RFRA is But the Latest Exanple of Congress' Exercise of a
Broad 8 5 Power

Congress has repeatedly prohibited conduct which is not itself
illicit 1in order to ensure that prohibited conduct does not go
unr emedi ed.

i. Title VIl and the States

A state violates the Equal Protection Clause only if it
deli berately discrimnates. ML.B. v. S.L.J., 65 US. L.W 4035, 4042
(1996). A law which nmerely has an adverse inpact is not
unconstitutional. Personnel Adm nistrator v. Feeney, 442 U S. 256
(1979). Nevertheless, relying on 8 5, Congress extended Title VII's
adverse inpact theory to the states on the ground that barring de
facto discrimnation was an appropriate way of ensuring that
sophisticated forms of intentional discrimnation did not go
undetected. Fitzpatrick v. Bitker, 427 U. S. 445, 453, n.9 (1976); M
Pawa, When The Supreme Court Suppresses Constitutional Rights, Can
Congress Save Us?, 141 U.Pa. L.Rev. 1029, n. 369 (1993) (collecting
cases). RFRA is simlarly justified.

ii. The Voting Rights Act

Congress' renedial powers were again invoked in City of Rome v.
United States, 446 U. S. 156 (1980). Sinultaneously with its decision
that the Fifteenth Anmendnment barred only intentional discrimnation,
City of Mobile v. Bolden, 446 U S. 55 (1980), the Court upheld
Congress' power to prohibit el ectoral changes having the effect of
causing a retrogression in mnority political power (42 U.S.C. 8§
1973):

[T] he Act's ban on el ectoral changes that are discrimnatory in

effect is an appropriate nethod of pronoting the purposes of the

Fifteenth Amendnent, even if it is assuned that 8§ 1 of the

Amendnment prohibits only intentional discrimnation in voting.

Congress could rationally have concl uded that, because el ectoral

changes by jurisdictions with a denonstrable history of

intentional racial discrimnation in voting create the risk of

pur poseful discrimnation, it was proper to prohibit changes that

have a discrimnatory inpact.

Congress in 1982 extended the effects test to all Voting Rights Act
("VRA") clainms, including those arising under 8 2. Thornburg v.

G ngles, 478 U.S. 30 (1986). That extension, too, was unsuccessfully
chal l enged. Jordan v. Wnter, 604 F. Supp. 807 (N.D. Mss. 1984),
aff'd sub nom M ssissippi Republican Executive Commttee v. Brooks,
469 U.S. 1002 (1985), citing Major v. Treen, 574 F. Supp. 325, 342-49
(E.D. La. 1983). WMajor explained:

Congress ... determned ... that the intent test inordinately



burdened plaintiffs in vote dilution cases, was unnecessarily

di visive due to the charges of racismwhich nust inevitably be

| evel ed agai nst individual officials or entire comunities,

and ... conpelled protracted, often futile, inquiries into the
notives of officials who acted many years ago. .... Congress
enact[ed] a legislative prophylaxis, calculated to forestall the
institution of potentially discrimnatory el ectoral systems and
extirpate facially neutral devices or procedures which continue
to expose mnority voters to harnful consequences rooted in

hi storical discrimnation. (Citations omtted.)

The sanme rationale justifies VRA's ban on literacy tests. 42
U.S.C. 81973aa. Fairly adm nistered, such tests are constitutional,
Lassiter v. Northampton County Bd. of Elections, 360 U S. 45 (1959).
Nevert hel ess, this Court in South Carolina v. Katzenbach, 383 U S.
307, 333-35 (1966), upheld a tenporary statutory ban on literacy
tests as against the claimthat by preenpting the judicial process of
case-by-case litigation the Act violated the Court's core role of
enforcing the Fourteenth Anmendnent. "On the contrary, 8 2 of the
Fifteenth Anmendnment expressly decl ares that Congress shall have power
to enforce .... [The Franers] indicated that Congress was to be
chiefly responsible for inplenenting the rights ..." protected by the
Amendnment. 1d. at 325.

RFRA cannot be distinguished fromthe VRA cases on the ground that
i nstances of religious bigotry are outwei ghed by a |arger nunber of
cases where bias is absent and hence that RFRA is too strong a renedy
for whatever problem exists. How nuch undetected or unrenedi ed bias
to tolerate is a legislative question. Thus, under 8 5 of the VRA
(anot her exercise of Congress 8 5 power) the Justice Departnment in
1995 interposed 19 objections out of a total of 3987 preclearance
subm ssions. (Copies of the reports are |odged with the Clerk.) The
gquestion calls for a political judgnent, one the Constitution commts
to Congress.

Oregon v. Mtchell, 400 U. S. 112 (1970), upheld a permnent
statutory ban on literacy tests. The multiple opinions of the Court
were summari zed in Fullilove:

The [Mtchell] Court was unani nous, albeit in separate opinions,
in concluding that Congress was within its authority to prohibit
the use of such voter qualifications; Congress could reasonably
determ ne that its |egislation was an appropriate nmethod of
[foreclosing the possibility that purposefully discrimnatory
adm nistration of literacy tests woul d escape undetected and]
attacking the perpetuation of prior purposeful discrimnation,
even though the use of these tests or devices m ght have
discrimnatory effects only. (citations omtted).



448 U. S. at 477.1

Simlar reasoning has |l ead courts to uphold application of the
Anmericans Wth Disabilities Act to state prisons. See Kaufman v.
Carter, 1996 WL. 731925 (E.D. Mch. 1996); N ece v. Fitzner, 941
F. Supp. 1497, 1500-04 (E.D. M ch. 1994); Arnstrong v. W/ son, 942
F. Supp. 1252, 60-61 (N.D. Cal. 1996).

D. The Framers of the Fourteenth Amendnent |Intended to Protect
Rel i gi ous Liberty

Chi ef Justice Rehnquist's dissent in Hutto v. Finney, 437 U S. 678,
717-18 (1982), suggests that 8 5 is broad only when applied to the
guar ant ee agai nst racial discrimnation. No suggestion to this
ef fect appears in any of the cases discussing the scope of Congress'
power under 8 5. It is supported neither by the text of the
Fourteenth Amendnent nor the ratification debates. Congress and the
Courts have not acted as if such a limtation existed. Section 1983
is used equally to enforce the Due Process Cl ause, the Equal
Protection Clause, and other incorporated rights.

Moreover, the legislative history of the Fourteenth Anendnent
denonstrates an intention to protect the free exercise of religion
fromstate intrusion, including inpingenment by facially neutral | aws.
K. Lash, The Second Adoption of the Free Exercise Clause: Religious
Exception Under the Fourteenth Amendnent, 88 N.WU. L.Rev. 1106
(1994). Professor Lash denonstrates that, because the Fourteenth
Amendnment grew out of the national crisis over slavery, one of its
goal s was protecting religious liberty.

Sonetimes invoking facially neutral |aws, defenders of slavery
silenced abolitionist religious voices and prevented sl aves from
havi ng access to their religious materials. Id. at 1131-33. As
Prof essor Lash puts it, "[t]he architects of the Fourteenth Amendnent
were well aware of how slavery had resulted in the suppression of
religious exercise," Id. at 1146. They were determ ned to prevent a
repetition:

Rel i gi ous exercise was to be protected from mjoritarian

hostility or indifference; it was to be a substantive right

affording nore than sinply "equal protection"; and its protection

created a zone of autonony within which both mandatory and

di scretionary aspects of religious exercise were protected from

governnment interference. Most inportant, by explicitly targeting

"religiously neutral" |aws as exanpl es of what woul d becone

1. Fullilove, 448 U.S. at 476-80 used this same analysis with regard to congressional power to
enact contract set-asides. Adarand Contruction, Inc. v. Pena, 115 S.Ct. 2097 (1995), restricts the use of
contract set-asides not because Congress lacks the power to enact broad remedies for discrimination, but
because the Equal Protection Clause imposes specia restraints on the use of race conscious remedies.



unconstitutional with the passage of the Fourteenth Amendnent,

men |i ke John Bi ngham and Lyman Trunmbull gave notice that in the

future, generally applicable |aws m ght sonetinmes inperm ssibly

violate an individual's religious |iberty.
88 NNWU. L.Rev. at 1149.
E. The Legal and Political Background of the Fourteenth Amendnent
Supports Congress' Power To Enact RFRA

The fit between RFRA and the power of Congress to make certain that
core violations of the Fourteenth Anmendment do not go undetected and
unrenmedi at ed, does not exhaust the possible bases for an exercise of
power under 8 5. \While others address these bases in a nore
conprehensi ve way, we believe that it is inportant to note that the
political and |egal background against which 8 5 was witten nmakes it
unlikely that its drafters intended it to be given the narrow readi ng
suggested by Petitioners. There is substantial reason to think that
8 5 was intended to enpower Congress to go beyond what the
Constitution requires, provided only that it does not violate sone
ot her constitutional provision.

Section 5 reall ocated power between the national |egislature and
the judiciary, and between the federal governnent and the states,
because of abuses reveal ed during the slavery crisis. Dred Scott v.
Sanford, 60 (19 Howard) U.S. 393 (1857), and Ableman v. Booth, 62
U S. 506 (1858), helped spark the Civil War. Rectifying these
judicial ‘m stakes’ was a primary goal of the drafters, A Amar, The
Bill of Rights and the Fourteenth Amendnent, 101 Yale L.J. 1193,
1222-24 (1992). Those who enacted the Fourteenth Anmendnent were not
about to entrust their handiwork solely to the sane courts that had
protected slavery. Section 5 insured that the Congress could define
the rights protected by the Amendnent, provided only that it observed
t he m ni rum st andards i nposed by the Amendnent itself--the so-called
one way ratchet. City of Richnmond v. J. A Crosson, 488 U S. 469, 490
(1989). Opponents of ratification argued unsuccessfully that the
Amendnment should not be ratified because 8 5 threatened federalism
See generally, J.B. Janes, The Ratification of the Fourteenth
Amendnment (1984).

Mor eover, under then prevailing constitutional theory, there was no
need to include 8 5 to authorize Congress to inplement 8 1. In Prigg
v. Pennsylvania, 42 U S. 539 (1842), the Supreme Court held that,
given the Constitution's protection for slave ownership, Congress had
the authority to protect it even without an explicit grant of power:

If ... the Constitution guarantees the right ... the natural
inference certainly is, that the national governnment is clothed
with the appropriate authority and functions to enforce it. The
fundamental principle ... would seemto be, that where the end is



required, the neans are given; and where the duty is enjoined,
the ability to performit is contenplated to exist on the part of
the functionaries to whomit is entrusted.

42 U.S. at 615-16. (Citations omtted.)

Supporters of the Fourteenth Anendnent repeatedly invoked Prigg.
EEM Mltz, Civil R ghts, The Constitution and Congress 1863-69,
64-66 (1996); R J. Kaczorowski, The Nationalization of Civil Rights -
Constitutional Theory and Practice in a Racist Society, 1866-1883
(1987) at 97. This Court has acknow edged Prigg to be the governing
law at the time the Fourteenth Amendment was adopted. Quern v.
Jordan, 440 U.S. 332, 343, n.14 (1979); Monnell v. City of New York,
436 U.S. 658, 672 (1988). It follows that 8 5 was unnecessary to
al l ow Congress to enforce 81 as witten, but nust have meant
sonet hi ng nore.

This political and | egal background establishes that the drafters
of the Fourteenth Amendnent intended Congress to have broad | atitude
to assert its |legislative power, and that the 8 5 power is not
narromMy confined to the exact netes and bounds of 8 1. A nore
cl ear-eyed prescription for RFRA could hardly be inmagi ned.

I[11. RFRA IS FULLY CONSI STENT W TH THE SEPARATI ON OF POWERS

Petitioners' separation of powers argunent is even |ess
substantial. Stripped to its essentials, the claimis that once this
Court interprets the Constitution |eading to certain real world
results, Congress nmay do nothing to reach a different real world
result. Petitioners are not clear about the basis of this rule, but
it appears to be notivated by a rule against judicial |ese mpjeste.
The point appears, noreover, to be one of timng. Had RFRA preceded

Smith, it would not violate the separation of powers. It is the act
of responding to this Court's decision which generates the argunent.
Petitioners make this claim-for which they cite no precedent--in

the face of this Court's invitation in Smth for |egislative
accommodation. Petitioners do not and cannot explain why Congress'
response to that invitation is unconstitutionally disrespectful of
the Court's authority. Petitioners' claimis also belied by
wel |l -worn political paths and judicial precedents.

A. Separation of Powers Doctrine Does Not Bar Corrective

Legi sl ati on

Lassiter v. Northanmpton County Bd. of Elections, supra, held that
the use of literacy tests was within the authority of the states to
regul ate the franchise. The VRA banned them 42 U S. C. 81973aa.
Courts now decide challenges to literacy tests under a statutory
standard, not a constitutional one; just as accommodati on cases are
now deci ded under a statutory standard, not a constitutional one.
This Court has tw ce sustained these voting rights provisions.



Oregon v. Mtchell, supra; South Carolina v. Katzenbach, supra.

In City of Mobile v. Bolden, supra, the Court held that de facto
voting discrimnation did not violate either the Fifteenth Amendnent
or the Voting Rights Act. This Court enphasized that there were
i nportant policy reasons to permt the states to use el ectoral
devices with adverse racial consequences. 446 U. S. at 78-80; id. at
88-90 (Steven, J., concurring). Congress pronptly anmended the VRA to
ban de facto electoral discrimnation. 42 U S.C 81973. The
| egislative history of those amendnents is as sharply critical of
Bol den as the RFRA Congress was of Smith. This revised statute has
irrevocably changed the shape Anmerican politics.

Zurcher v. Stanford Daily, 436 U S. 547 (1978), holds that the
Fourth Amendnent inposed no special restraints on searches of
newspaper offices for evidence. This Court's opinion enphasized the
i mportance to | aw enforcenent of obtaining all possible evidence
wi t hout delay or obstruction. 436 U S. at 560-63. Congress did not
agree with this Court's wei ghing of the respective interests of the
press and police. The Privacy Protection Act of 1980, adopted the
position of the Zurcher dissenters. 42 U S.C. 82000aa. That newy
created statutory right interfered with state interests recognized as
valid by this Court.

Congress' willingness to sidestep the Court's constitutional
deci si ons--subject to |l eaving the decision itself in place as an
authoritative interpretation of the Constitution--is not limted to
the field of civil rights. The Commerce Cl ause invalidates state
regulation that interferes with the national nmarket contenpl ated by
the Constitution. Yet Congress has the power to tolerate just such
interference under Art. I, 8 8. This Court has even invited
| egislative revision of its Conmerce Clause decisions. See, e.g.,
Barcl ays Bank PLC v. Franchise Tax Board, 114 S.Ct. 2268, 2286
(1994).

B. RFRA Does Not I npose a Rule of Decision

Ex parte Klein, 13 Wall. 128 (1872) said that Congress nmay not
prescribe a rule of decision for the courts, a holding that one court
says invalidates RFRA. Keeler v. Mayor and City of Cunberl and, 928
F. Supp. 591 (D. Md. 1996). It does not. Klein refused to enforce a
statute directing the courts to ignore a presidential pardon. Klein
is nmost narromy read to stand only for the noncontroversi al
proposition that Congress may not underm ne the presidential pardon
power. RFRA trenches on no power exclusively commtted to another
branch. Congress did say that the Free Exercise Cl ause neans
sonet hi ng other than what this Court says it neans.

Even read nore broadly, Klein does not invalidate RFRA. Every
statute provides a rule for deciding disputes of decision. There is



a dispositive difference between a | egislature changing the | aw and
acting as a super fact-finder. The former is the everyday business
of legislatures, the latter intrudes upon the courts' core function.
RFRA falls into the perm ssible category.

Robertson v. Seattle Audubon Society, 503 U S. 429 (1992), involved
an environnmental dispute. Wth litigation pendi ng, Congress
conprom sed the conpeting clains. The Ninth Circuit invalidated the
conprom se because it inpacted on the litigation, purportedly in
violation of Klein. This Court reversed, because Congress had

changed the underlying substantive |aw. "Whatever the precise scope
of Klein ... later decisions have made clear that its prohibition
does not take hold when Congress ‘anend[s] applicable |aw,’ Robertson
v. Seattle Audubon Society, 503 U.S. 429, 441 (1992)." Plaut v.

Spendthrift Farms, Inc., 115 S.Ct. 1447 (1995). RFRA fits this nmold
precisely.
C. Klein Does Not Proscribe Use of Legislative St andar ds

Keel er al so invalidated RFRA because it was supposedly directed not
at regulating the conduct of governnent officials, but solely at
judges. 928 F.Supp. at 603-04. It reasoned that RFRA does not
dictate results in specific cases (e.g., protecting peyote
consunption) but instead only prescribes a standard for determ ning
which religious activities are protected. This reasoning is flawed.
RFRA is not directed solely at the courts. It tells officials that
t hey must take religious practice into account, and how they nust do
so. State and federal agencies are bound to abide by RFRA. State
attorneys general have applied it. Ark. O A G, 93-414, (1994); M.
O A G, Opinion 94-037 (1994) (landmark preservation |law fails RFRA).
Only where there is a bona fide dispute is RFRA applied by a court.

RFRA's use of a "standard" as opposed to a specific rule is hardly
unprecedented. Title VII prohibits state and | ocal governnents from
usi ng enploynment criteria that adversely inpact mnorities w thout
justification. 42 U.S.C. 82000e-2. It does not say that specified
criteria are illegal. The anended 8§ 2 of the Voting Rights Act, 42
U.S.C. 81973, adopted by Congress in response to--indeed, by way of
rejection of--Bolden, supra, cf. Thornburg v. G ngles, 478 U. S. 30,
43-44 (1986); 1d. at 83-84 (O Connor, J., concurring), does not
proscri be any particular voting procedure. Modelling itself after a
series of judicial decisions, it establishes a standard, not a rule.

G ven the conplexities of nodern life, a rule proscribing
generalized | egislative standards woul d be wholly inpracticable. It
woul d al so be a judicial intrusion on a grand scale into the
operation of the |egislature.

D. RFRA is Fully Consistent Wth Mar bury and Cooper
Nei t her Marbury v. Madison, 5 U S. 137 (1803), nor Cooper v. Aaron,



358 U.S. 1 (1958), holds that congressional action revisiting
constitutional issues passed on by the Court is per se inproper.
Mar bury merely holds that the Court is enmpowered to decide
constitutional questions in cases properly before it. It does not
say that no other branch acting within the proper scope of its
constitutional authority can aneliorate the effects of a judicial
deci sion. The hol ding of Cooper is that states may not unilaterally
defease individual rights protected by the Fourteenth Amendnent.
Cooper is not a separation of powers case, but a preenption case.

That the Court has allowed Congress to aneliorate the practical
inmplications of its decisions in favor of greater protection for
i ndi vidual rights than the Constitution provides, is not nere
prudence on its part. Rather, it reflects this Court's principled
conmtnment to reconciling the separation of powers with checks and
bal ances:

Whil e the Constitution diffuses power the better to secure

liberty, it also contenplates that practice will integrate the

di spersed powers into a workable government. It enjoins upon its

branches separateness but interdependence, autonomny but

reciprocity.
Youngst own Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952)
(Jackson, J., concurring).

"Separation of power principles are vindicated, not disserved, by

measur ed cooperation between two political branches ... each
contributing to a | awful objective throughout its own processes."”
Loving v. U S., 116 S.Ct. 1737, 1751 (1996). Thus, while only a

court can convict sonmeone of a crime, the President nmay neverthel ess
grant a pardon preni sed on the conclusion that the judiciary
erroneously assessed guilt. The "Framers understood ‘that a hernetic
sealing off of these three branches of Governnent from one anot her
woul d preclude the establishment of a Nation capable of governing
itself effectively.”” 1d. at 1743 citing Buckley v. Valeo, 424 U S.
1, 121 (1976).

Lovi ng does reassert the principle that one branch may not intrude
on the core functions of another. RFRA does not violate that
principle. The courts have the final say on what the Constitution
means. | n enacting RFRA, Congress did not usurp that role. Even
today, the Free Exercise Clause neans what Smith said it neans.

Mor eover, Congress can repeal or nodify RFRA at any tine. It has

al ready considered repealing RFRA as it applies to prisons. S.1093,
104t h Cong., 1st Sess., Cong.Rec. (S)10895 (July 28, 1995). Congress
cannot ‘repeal’ Smth or Sherbert.

CONCLUSI ON



The judgnent
af firmed.
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Appendix A

Agudath Israel of America

AmericanAssociaion of Chrigtian Schools

American Baptist Churches USA

American Civil Liberties Union

American Conference on Religious Movements
American Ethical Union, Washington Ethicd Action Office
American Humanist Association

American Jewish Committee

American Jewish Congress

American Mudim Council

Americans for Democratic Action

Americansfor Religious Liberty

Americans United for Separation of Church and State
Anti-Defamation League

Association of Chrigtian Schools Internationa
Association on American Indian Affairs

Baptist Joint Committee on Public Affairs

B'nai Brith

Central Conference of American Rabbis

Chrigtian Church (Disciples of Christ)

Chrigtian Legd Society

Chrigtian Life Commission, Southern Baptist Convention
Chrigtian Science Committee on Publication

Church of the Brethren

Church of Scientology Internationa

Cadition for Chrigtian Colleges and Universties
Coditions for America

Concerned Women for America

Council of Jewish Federations

Council on Religious Freedom

Coalition for the
Free Exercise of Religion



Appendix A

Council on Spiritud Practices

Crimind Judtice Policy Foundation

Episcopal Church

Friends Committee on Nationd Legidation
Genera Conference of Seventh-day Adventists
Guru Gobind Singh Foundation

Hadassah, the Women's Zionist Organization of America, Inc.

Home School Lega Defense Association

International Association of Jewish Lawyers and Jurists
Internationa Indtitute for Religious Freedom

The Jewish Recongtructionist Federation

Mennonite Central Committee U.S.

Mudim Prison Foundation

Mystic Temple of Light, Inc.

Nationd Association of Evangelicads

National Campaign for a Peace Tax Fund

Nationa Committee for Public Education and Rdligious Liberty

Nationd Council of Churches of Chrig in the USA
National Council of Jawish Women

National Council on Idamic Affairs

Nationa Jewish Commission on Law and Public Affairs
Nationd Jewish Community Relations Advisory Council
National Skh Center

Native American Church of North America

Native American Rights Fund

North American Council for Mudim Women

People For the American Way Action Fund

Peyote Way Church of God

Coalition for the
Free Exercise of Religion

Clifton Kirkpatrick, as Stated Clerk of the Generd Assembly of the Presbyterian Church (USA)

Rabbinica Council of America



Appendix A Coalition for the
Free Exercise of Religion
Sacred Sites Inter-faith Alliance
Soka-Gakkai International - USA
Traditiond Vaues Codlition
Union of American Hebrew Congregations
Union of Orthodox Jewish Congregations of America
Unitarian Universdist Association of Congregations
United Church of Chrigt, Office for Church in Society

The United Methodist Church & The Generd Board of Church and Society and The Generd Council
on Finance and Adminigtration

United Synagogue of Conservative Judaism
Wisconsin Judicare
Women of Reform Judaism, Federation of Temple Sisterhoods



