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STATEMENT OF CASE AND INTEREST OF AMICI

This caseinvolves a congtitutiona challenge under the Establishment Clause of the United
States Condtitution and under Chapter 1, Article 3 of the Vermont Condtitution. The chdlengeis
directed a 12 V.SA. 8 462 (1996) (& 462"), which provides an exception for government and
charitable organizations — including religious organizations— to Vermont’ s rules governing the
adverse possession of property or the obtaining of a prescriptive easement, asis a issue here! Amici
are churches, religious organizations and other charitable organizations, some of whose affiliated
organizations own or otherwise hold red property in the State of Vermont. All are vitaly concerned
with the development of Establishment Clause jurisorudence in the courts of the United States and in
the courts of the various States, including Vermont. Full identification of the variousamici and
information regarding their interestsin this case are attached a Appendix A.

STATEMENT OF ISSUE PRESENTED

While other issues are addressed by the parties, this brief focuses only on the condtitu-tiondity
of 12 V.SA. 8462 (1996), as andyzed under the Establishment Clause of the United States
Condtitution and under Chapter 1, Article 3 of the Condtitution of the State of Vermont.

STANDARD OF REVIEW

The condtitutiondity of a statute presents a question of pure law subject to review by this court.

See In re Estate of Johnson, 158 Vt. 557, 559 (1992). All statutes are accorded a presumption

!Appellants claim that the doctrines of both adverse possession and easement by prescription may apply to
thiscase. Whileamici dispute that either doctrine applies, for ease of reference amici will refer to adverse posses-
sion throughout this brief as shorthand for both doctrines. The doctrines will not be treated separately as the Estab-
lishment Clause analysis of both isidentical.



of conditutiondity. See State v. Read, 165 Vt. 141, 147 (1996); see also NLRB v. Catholic
Bishop of Chicago, 440 U.S. 490, 500 (1979).

INTRODUCTION

The exemption & issuein this case is extremely Smple and longstanding. Recognizing that
certain types of property should not be subject to the genera rules governing adverse possession, the
Vermont Legidature crafted a satutory provison exempting various types of property from adverse
possession and prescriptive easement clams. This exemption -- first passed in 1801 -- specificaly
provides that claims based on adverse possesson may not be made againgt "lands given, granted,
sequestered, or appropriated to a public, pious, or charitable use” 12V.SA. § 462.

Now, asthis statutory exemption nears its two-hundredth birthday, appellants would have this
Court hold for the firg time that the exemption is uncondtitutiona because it somehow violatesthe
Egtablishment Clause of the United States Congtitution and its Sster provision contained in Chapter 1,
Article 3 of the Vermont Condtitution. Their argument isafamiliar one: Because religion -- or in this
casg, religious property -- is exempted from a satutory mechanism determining when adverse
possession may occur, religion is recelving a benefit from the State that other generd property holders
do not share. Consequently, appdlants argument concludes, the State isimpermissibly providing ad
to rdigion in violation of the Establishment Clause.

This well-worn argument has been flatly rgected by the United States Supreme Court on
severd occasons. Inthetwo leading cases, Corporation of the Presiding Bishop of the
Church of Jesus Christ of Latter-day Saintsv. Amos, 483 U.S. 327 (1987), and Walz v. Tax
Commission, 397 U.S. 664 (1970), the Court was confronted, exactly as here, with statutory

provisons exempting religious organizations from otherwise generdly gpplicable sate laws. In both



cases, plaintiffs brought Establishment Clause claims asking that statutory religious exemptions be struck
down. In both, plaintiffs argued that the statutory exemptions provided an impermissible benefit to
religion because they dlowed churches to be free from otherwise redtrictive statutory schemes. And in
both, with remarkable unanimity, the United States Supreme Court flatly rgected any suggestion that
the exemptions violated the condtitutional proscription againg the establishment of religion.

Taken separately, each of these cases provides a strong and direct answer to the issue currently
before this Court. Taken together, that answer becomes unequivoca and compelling. Add to thisthe
host of smilar decisons across the country and the authority is overwhelming. Smply dated, a
legidatively crafted exemption to the operation of Vermont’'s adverse possesson rulesin no way
edablishesreligion in violation of the United States or Vermont Congtitutions.

ARGUMENT

Perhaps no principle of Establishment Clause jurisprudence is as firmly established and clearly
aticulated as the principle that agtate or federd legidature may conditutiondly relieve rdigious
ingtitutions of the burdens that accompany many otherwise generdly applicable laws. Indeed, the
reporters are replete with cases recognizing that “government|s] may (and sometimes must)
accommodate religious practices’ and may certainly do so "without violating the Establish-ment

Clause" Amos, 483 U.S. a 334 (citations omitted).? Whatever other requirements the Establishment

2Each of the following cases upholds a religious exemption from an otherwise generally applicable law in the
face of a constitutional challenge: Amos, 483 U.S. a 335; Gillette v. United States, 401 U.S. 437, 453 (1971) (upholding
draft registration exemption for religious objectionsin face of establishment clause challenge); Walz, 397 U.S. at 674-
76; Peyote Way Church of God, Inc. v. Thornburgh, 922 F.2d 1210 (5" Cir. 1991) (upholding exemption from federal
drug laws for members of the Native American Church); South Ridge Baptist Church v. Industrial Comm’'n, 911 F.2d
1203 (6™ Cir. 1990) (upholding exemption from workers' compensation statute for ministers); Forest Hills Early
Learning Ctr., Inc. v. Grace Baptist Church, 846 F.2d 260 (4™ Cir. 1988) (upholding exemption from state licensing
requirements for religiously affiliated day-care centers); Jaggard v. Commissioner, 582 F.2d 1189 (8" Cir. 1978)
(upholding exemption from self-employment tax for members of certain religious faiths); Von Stauffenberg v. District
Unemployment Compensation Bd., 459 F.2d 1128 (D.C. Cir. 1972) (upholding exemption for religious organization
from District’ s unemployment compensation tax); Swallow v. United States, 325 F.2d 97 (4™ Cir. 1963) (summarily
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Clause may impose, it Smply does not require that "government show a cdlous indifference to rdigious
groups.” Id. a 335 (quoted authority omitted). Indeed, the Supreme Court has not only upheld
datutory exemptions for religious groups, but has affirmatively invited such action. In Employment
Division v. Smith, 494 U.S. 872 (1990), the Court regjected an argument that the Free Exercise
Clause compdlled the recognition of ajudicidly created religious exemption from a generdly applicable
law, but declared that, while not required, such exemptions for religious conduct are * permitted, or
evendesirable” asthe subject of legidative action. 1d. a 890 (emphasis added). In short, our finest
traditions of democracy and tolerance permit government, through statutory exemptions, to free
religious organizations from burdens generdly imposed on other individuals and entities.

A. Walz Directly and Unambiguousdly Controlsthis Case.

In every materia respect, Walz controlsthiscase. In Walz, just asin this case, a party
registered an Establishment Clause chalenge to a state (New Y ork) statute that exempted red property
owned by rdligious corporations (among others) and used for rdigious purposes (among others) from
date taxation. See 397 U.S. at 667. The statutein Wal z, just as the statute here, specificaly

exempted property owned by “religious’ or “charitable’ organizations and used for “religious’ or

rejecting any suggestion that income tax exemptions for charitable and religious donations violated the
Establishment Clause); Fortev. Coler, 725 F. Supp. 488 (M.D. Fla. 1989) (upholding exemption for religiously
affiliated day-care centers from state licensing requirements); In re Sherr v. Northport-East Northport Union Free
Sch. Dist., 672 F. Supp. 81 (E.D.N.Y. 1987) (upholding state religious objection exemption from inoculation for school
requirements); Arkansas Day Care Ass'nv. Clinton, 577 F. Supp. 388 (E.D. Ark. 1983) (another day carelicensing
case); Larsen v. Kirkham, 499 F. Supp. 960 (D. Utah 1980) (upholding religious exemption from state employment
discrimination laws); Kleid v. Board of Educ., 406 F. Supp. 902 (W.D. Ky. 1976) (another inoculation case); Church
of the Brethren v. City, 17 Cal. Rptr. 30 (Cdl. Dist. Ct. App. 1961) (upholding property tax exemptions); Konecny v.
District of Columbia Dep’t of Employment Servs., 447 A.2d 31 (D.C. Ct. App. 1982) (upholding exemptions for
religious organizations from unemployment compensation plan); Corporation of the Presiding Bishop of the
Church of Jesus Christ of Latter-day Saintsv. Ada County, 849 P.2d 83 (Idaho 1993) (indicating the property tax
exemption for parsonages was not suspect under the Establishment Clause); Murray v. Comptroller of the Treasury,
216 A.2d 897 (Md. Ct. App. 1966) (upholding property tax exemption for property held for public worship); Inre
Elwell, 284 N.Y.S.2d 924 (Fam. Ct. 1967) (another inoculation case); General Fin. Corp. v. Archetto, 176 A.2d 73 (R.l.
1961) (upholding religious organization exemption from property tax laws); Bexar County Appraisal Review Bd. v.
First Baptist Church, 846 SW.2d 554 (Tex. Ct. App. 1993).
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“charitable’ purposes. Wredtling for the firgt time with a challenge to a statutory exemption from
taxation for property held by religious organizations and used for religious pur-poses, the Court
declared that the principa thrust of the Establishment Clause was to proscribe "government
sponsorship, financid support, and active involvement of the sovereignin rdigious activity.” |d. at 668.
Reecting the suggestion, advanced by appdllants here, that state govern-ment could not by statute do
anything that would benefit religion, the Court declared:

Governments have not aways been tolerant of rdigious activity, and

hodtility toward religion has taken many shapes and forms -- economic,

political, and sometimes harshly oppressive. Grants of exemption

higtoricaly reflect the concern of authors of condtitu-tions and statutes

as to the latent dangers inherent in the imposition of property taxes.

exemption congtitutes a reasonable and balanced attempt to guard

againg those dangers.
Id. at 673.

Ultimately, the Court concluded that the tax exemption Smply was not amed at “estab-lishing,
sponsoring, or supporting religion,” that it did not result in an excessive entanglement, and that it did not
therefore offend in any way the Establishment Clause. 1d. a 674-76. Accord-ingly, the Court upheld
the tax exemption, and indeed expressed cong derable surprise that any-one would question the
longstanding practice:

It appears that at least up to 1885 this Court, reflecting more than a
century of our history and uninterrupted practice, accepted without
discussion the proposition that federa or state grants of tax exemp-tion
to churches were not a violation of the Religion Clauses of the First
Amendment.
Id. a 680. Thus, the Walz Court made clear that its holding was not novel Establishment Clause

jurisprudence but expresdy confirmed along-held view. In short, the Court firmly established the



proposition that religious and smilar entities can be expresdy exempted from the operation of particular
datutory provisons generdly imposed on others without violating the Establishment Clause,

That Wal z controls the resolution of this case under the Establishment Clause can hardly be
questioned. Both cases involve express statutory exemptions for religious organizations. Both
exemptions affect red property used for religious purposes. Both exemptions have long histories of
unchallenged operation.® In addition, the congtitutional questions in both cases are Strictly Establishment
Clause chdlenges. Indeed, the only digtinction between the cases is the fact that one exemption liftsthe
burden of taxation while the other avoids the operation of adverse posses-son laws. That insgnificant
difference does not distinguish these cases in any congtitutiona sense, and thus Wal z holds that
gopellants chdlenge here is without merit.

Recognizing, a least implicitly, that Wal z may control this case and isfatd to ther position,
gppellants go to great lengths to distinguish the case. Those efforts, however, are Smply unavailing.
First, appellants suggest that §8 462 must be struck down because the group benefitted by the statute is
too narrow and “religion” too big apart. See Appdlants Opening Brief a 8. This argument can be
dismissed easlly for two critical reasons: the facts and the law are to the contrary. An exemption for
public, charitable, and religious uses of property does not benefit only churches. Indeed, the exemption
coversawide array of property and organizations. More criticdly, as outlined more fully below, the
Supreme Court has held that reigious entities al one can be exempted from statutory schemes without
working any offense to the Establishment Clause when the gate is lifting a burden from religious

organizations. See Amos, 483 U.S. a 338. Thus, appellants argument that the group benefitted by §

3 Section 462 dates back to 1801, see 12 V.S.A. § 462 (history), and the exemption at issueinWalztracesits
history back to 1799 -- the date the state constitutional provision on which it relies was originally adopted.
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462 istoo smal to survive an Establishment Clause chalenge is directly contradicted by the facts and
controlling case law.

Next, gppellants suggest that, unlike the atute at issuein Wal z, 8 462's predominant effect is
to benefit rdigion. See Appdlants Opening Brief a 9. This argument is addressed more fully in
Section C(1), supr a, but severd points are pertinent here. Firs, appedlants position ignores their own
point that most of the cases arisng under this section benefit public land and not land used for "pious’
purposes. See Appdlants Opening Brief a 9 (claming that of the five cases arisng under § 462, four
have involved public lands). Clearly, the * predominant effect” is not to benefit religion. Second,
gopdlants postion, which, in their words, is that alaw that benefits only religions necessarily violates
the Establishment Clause, again ignoresthe critica teachings of Amos addressed below. Despite their
efforts, gppellants cannot avoid the fact that Wal z isfatd to ther dams.

B. Amos Also Compelsthe Conclusion that § 462 Does Not Present Any Serious
Establishment Clause Concerns.

While Wal z done requires the rgjection of Appdlants Establishment Clause chalenge, Amos
provides perhaps even more compelling authority for upholding 8 462. Amos involved an
Egtablishment Clause chdlenge to a congressona statutory exemption for religious organizations from
the anti-discrimination in employment provisons of Title VII. Applying the Lemon test, the Court
upheld the exemption, declaring:

A law is not uncongtitutiona smply because it all ows churchesto
advance religion, which is their very purpose. For alaw to have a
forbidden “effect” under Lemon, it must be fair to say that the

government itself has advanced religion through its own activities
and influence,



483 U.S. at 337. The Court expresdy reected the notion, advanced here, that the exemption, which
applied only to religious organizations, violated the Establishment Clause because it sngled out
religions for agovernmenta benefit.

We find unpersuasive the Didtrict court’ s reliance on the fact that 8 702 sngles

out religious entities for abenefit. . . . [I]t has never [been] indicated that

datutes that give specid congderation to religious groups are per se invdid.

That would run contrary to the teaching of our casesthat there is ample room

for accommodeation of religion under the Establishment Clause.
Id. at 338.

Clearly, Amos provides even stronger authority for rgjecting Appellant’ s position than Wal z
for at least two reasons. Firg, the satutory framework from which religious organizations were
exempted in Amos prohibited discrimination in employment. See 42 USC § 2000e-2. The
governmentd and societd  interest in the dimination of aracid or religious discrimination is an interest
of the highest order. Indeed, it is one of the few interests that has qudified as a*“compd-ling
governmenta interest.” See Bob Jones Univ. v. United States, 461 U.S. 574, 604 (1983). By
contrast, the exemption in this case operates to exempt churches only from the operation of ad-verse
posession laws. Thus, the government has virtualy no interest in enforcing this Satute againg religious
organizations.

Second, unlike the exemption at issue here which gppliesto abroad class of organizations, the
exemption in Amos protected only rdigious organizations. Clearly an exemption protecting only
religious organizations is much more susceptible to Establishment Clause chalenge than onesuch as §
462, which applies broadly to dl property used for “pious, charitable or public” purpos-es or owned by

the State. Notwithstanding the seeming vulnerability of the Amos exception to an Establishment Clause

chdlenge (that only religions benefitted from its provisons), the Supreme Court upheld the exemption.



Indeed, the Court made clear that the question was not even close, proclaming that “the exemption
involved hereisin no way questionable under the Lemon andy-ss” Id. at 335. In short, if the
exemption a issuein Amos passed congtitutional muster under the Establishment Clause, § 462 s0
clearly satisfies the congtitutional standard that there cannot be any serious question. Amos
unequivocaly establishes that 8§ 462 is condtitutiond.

C. While Walz and Amos Standing Alone Require the Rgection of Appdllant's

Establishment Clause Challenge, Analysis of the Statute under the Court's
Current Three-Prong Establishment Clause Test Reinfor ces the Conclusion
that 8 462 Does Not Offend the Congtitutional Proscription Against Govern-
ment Establishment of Religion.

Following Wal z, and based in large part on its holding, the Supreme Court devel oped the oft-
cited three-prong Lemon test, which has been applied hitoricdly to determine whether alaw violates
the Establishment Clause* The Lemon test requires that laws challenged under the Establishment
Clause (1) serve asecular purpose, (2) have aprincipd or primary effect that neither advances nor
inhibits religion, and (3) avoid any excessve entanglement of church and gate. Lemon v. Kurtzman,
403 U.S. 602, 612-13 (1971). In Amos, the Court first gpplied thistest to a Satutory religious
exemption. In upholding the statute, the Amos Court concretely established as indicated above that
government can exempt religious organizations from otherwise generdly gpplicable Satutes, even if

those entities are singled out for seemingly specid trestment. Indeed, gpplication of the Court’s current

three-prong test to this case establishes beyond dispute that § 462 is congtitutional.

4 The Walz court analyzed virtually the same factors that have come to be known as the Lemon test. For
example, the Court examined the purpose of the legislation, concluding that the “legislative purpose of aproperty tax
exemption [was] neither the advancement nor the inhibition of religion.” 397 U.S. at 672. In addition, the Court
analyzed the practical effect of the statute or the benefit it conferred on religious entities, id. at 674-75, and discussed
whether the statute resulted in “an excessive government entanglement with religion.” Id. at 674.
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Recently, in Agostini v. Felton, 117 S. Ct. 1997 (1997), the Court reaffirmed its reliance on
athree-prong test, but articulated the test somewhat differently than it had before® Firt, the Court
indicated that it continues to ask whether the statute has the purpose of ether advancing or inhibiting
religion. 1d. a 2010. Essentidly, thistest prevents government "from abandoning neutrdity and acting
with the intent of promoting a particular point of view in religious maiters' and "does not mean that the
law's purpose be unrelated to religion.” Amos, 483 U.S. at 335. Section 462 satisfies that test.

1 Section 462 Does Not Advance Religion and Has a Secular Purpose.

Excluding from adverse possession laws property used pioudy, as well as property used
publicly, charitably, or property belonging to the state Smply does not advance religion. Indeed, an
exemption from adverse possession laws provides religions far less benefit than historical exemptions
from property and most other taxation laws. Nevertheless, the Wal z Court declared that examination
of the governmenta purpaose for granting tax exemptions makes clear that no "strong cass" exigs for
holding uncongtitutiond this historic practice. 397 U.S. at 686-87. The Court identified two appropri-

ate purposes for granting redl property tax exemptions to religious organizations.

5 The first difference between the tests articulated in Agostini and Lemon is that Lemon states that a statute
must have a secular purpose while Agostini indicates that the statute’ s purposes must neither advance nor inhibit
religion. Asthe Supreme Court has recognized, the tests are identical as a practical matter. See 117 S. Ct. at 2010
("To be sure, the general principles we use to evaluate whether government aid violates the Establishment Clause
have not changed since Aguilar was decided."). Indeed, in Amosthe Court stated that the first prong of the Lemon
test did “not mean that the law’ s purpose must be unrelated to religion” and allowed government to “alleviate
significant governmental interference with the ability of religious organizations to define and carry out their religious
missions.” 483 U.S. at 335. Thus, it seems that the Lemon articulation of the test had been applied consistently with
the Agostini articulation. Indeed, that is surely the reason for the subtle change in the Court’ s pronouncement of
thetest. Most importantly, either way it isarticulated, § 462 clearly satisfies the test.

The other differencein thetest isin the third prong. The Agostini Court suggests that the entanglement
analysisis similar and should be considered simply a part of the effect analysis of the second prong. Consolidation
of the two prongs does not change the substance of the analysis, however, and would not therefore affect the
outcome of this case. Accordingly, regardless of the Establishment Clause test to be applied, § 462 survives any
constitutional challenge.

10



Firg, religious organizations are exempted because they, among arange

of other private, nonprofit organizations contribute to the well-being of

the community in avariety of nonrdigious ways, and thereby bear

burdens that would otherwise either have to be met by generd taxation,

or be left undone to the detriment of the community. . . .

Second, government grants exemptions to religious organi zations

because they uniquely contribute to the plurdism of American society

by thair religious activities.
Id. at 687. Based on those purposes, the Court concluded that the State of New Y ork "has an
affirmative policy that consders these groups [churches and other charitable ingtitutions] as beneficia
and gabilizing influences in community life and finds this classification useful, desrable, and in the public
interest.” Id. & 673. Smilar judifications exist here. See Vt. Const. ch. 2, 8 68.

Moreover, the “purpose’ hereisidentica to that approved in Amos and other cases. Amos
sugtained the exemption of ardigious organization from liability for religious discrimination in employ-
mentin all of itsactivities, not just its “religious’ ones. The Court assumed that the broad exemption
was not required by the Free Exercise Clause (483 U.S. at 334), but it hed “[t]he limits of permissible
dtate accommodeation to religion are by no means co-extensve with the noninterference mandated by
the Free Exercise Clause” 1d. (quoting Walz v. Tax Comm'n, 397 U.S. 664, 673 (1970)). The
datute lifted a substantia burden from reigion by freeing it from liability for making religioudy based
employment decisons while carrying out its misson. In addition, the Court said it "he[d] never
indicated that statutes thet give specid consderation to religious groups are per seinvaid’; when
“government acts with the proper purpose of lifting a regulation that burdens the exercise of religion, we
See no reason to require that the exemption come packaged with benefits to secular entities” 1d. at

338 (emphasis added). One could hardly imagine amore direct rgection of appdlants Establishment

Clause arguments. Amos distinguished sharply between accommodating religious exercise and

11



promoting it. See id. at 337. Here, § 462 does nothing to encourage rdligious practice. It Smply
removes a burden from

religious organizations, losing property clearly burdens religious practice and religion in the most
fundamenta way. Theremova of this consderable burden, however, is not a purpose that raises even
the dightest condtitutiona concerns.

Indeed, numerous other decisons uphold amilar rdigious exemptions from generdly gpplicable
gatutory schemes in the face of Establishment Clause chdlenges. For example, Gillette v. United
States, 401 U.S. 437, 453 (1971), upheld the congressiond exemption from draft laws for religious
conscientious objectors. The Court declared that “[i]t is hardly impermissible for Congressto attempt
to accommodate free exercise values, in line with *our happy tradition’ of avoiding clashes with the
dictates of conscience.” Id. a 453. Smilaly in Zorach v. Clauson, 343 U.S. 306 (1952), the
Court upheld the release of students from public school classes to attend private religion classes off the
school campus. More criticdly, in Employment Division v. Smith, the Court declared that while
exemptions for religious conduct are generdly not required by the Free Exercise Clause, they do serve
the value of free exercise and therefore it may be “permitted, or even . . . desirable,” for legidaturesto
enact them. 494 U.S. at 890. In short, the cases make clear that § 462's purpose is congtitutional ly
unassalable.

Apparently ignoring the cases, appellants present arguments with regard to Lemon’sfirst
prong are without merit. First, the anadyssthey suggest fliesin the face of accepted condtitutiond
andyss They urge the court to determine whether thereis a secular purpose for the “ pious use’
provison standing adone and not to review the whole statute. This approach directly contradicts that

utilized by the Supreme Court in Wal z and in virtudly every other reported Establishment Clause case.
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Moreover, gppdlants suggestion that no “ secular purpose’ can exist for exempting “pious uses’ is
directly contradicted by the declaration of Amos that the exemption there that benefitted only rdigion
was not conditu-tionaly suspect in any way. See Amos, 483 U.S. a 335. In addition, itis clear that
the purpose of § 462 is not to advance religion, but to lift the potentid burden of losing property used
for pious purposes. The Supreme Court has made abundantly clear that the lifting of burdens from
religion, asisinvolved here, is an gppropriate governmenta purpose. 1d. a 338. To suggest that the
leve of governmenta activity at issue here violates the first prong of the Lemon test is Smply to ignore
the teachings of Walz, Amos, Gillette, Zorach, and dozens of other cases.

2. Section 462's Primary Effect isNot to Advance or Inhibit Religion.

Second, a gtatute cannot have the primary effect of advancing or inhibiting religion. Agostini,
117 S. Ct. & 2010. For alaw to violate the Establishment Clause under this prong, the government
itsdf must have "advanced religion through its own activities and influence” Amos, 483 U.S. at 337.
Indeed, the Court has held that this prong requires a showing of "direct govern-ment action endorsing
religion or aparticular religious practice” Hernandez v. Commissioner, 490 U.S. 680, 696 (1989)
(quoted authority omitted). The statute here Smply does not violate this sandard. Far from directly
endorsing reigion or a particular religious practice, the statute merdly excludes property used for pious
purposes from adverse possesson laws. To be sure, the Statute provides some benefit to religious
indtitutions, but the Establishment Clause was not intended to diminate any benefit flowing to rdigious
inditutions. As the Supreme Court has declared, “if the Establishment Clause did bar religious groups
from recelving general government benefits, then a* church could not be protected by the police and fire
departments, or have its public sdewalk kept inrepair.”” Zobrest v. Catalina Foothills Sch.

Dist., 509 U.S. 1, 8 (1993) (citation omitted). The Court has summarily rejected the view that these
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kinds of services cannot be provided to religious organizations. Id. Indeed, to offend the Etablish-
ment Clause, a statute must enhance ardigion's ability to propagate its faith, not just provide passve
assstance. Walz, 397 U.S. a 690. Section 462 smply does not rise to thislevel.

Here, asin Wal z, the exemption congtitutes “ mere passve sate involvement with rdigion and
not the affirmative involvement” proscribed by the Establishment Clause. 1d. Infact, rligion is not
advanced in any way. Religious organizations smply need not worry about losng red property by the
operation of law. Lifting this burden congtitutes such minimal benfit to religious organizations that it can
hardly be said to advance religion. In short, § 462 easly satisfies the second prong of the Court’s
current three-prong anaysis.®

Appellants argue that because § 462 acts as a bar to actions by private citizens and re-quires
the involvement of VVermont courts to be enforcedble, it is much more than the passve exemption at
issuein Walz. Thisargument does not withstand even cursory scrutiny. First, the exemptions at issue
inWalz and Amos, aswdll as dozens of other cases, dso bar potentia actions againg religious
organizations and require court action to enforce them. Indeed, Amos is the di-rect result of ardigious
organization raising the statutory exemption defense to adiscrimination clam. But the Supreme Court’s
and other federd courts involvement in Amos did not violate the Establishment Clause, and such
involvement does not, as gppdlants purport, condtitute the provi-son of specia dispensation or subsidy
to religious property owners. Moreover, to accept gppd-lants argument would be to preclude any

recourse to the courts by rdigious organizations. Re-ligious entities could not enforce any statutory

8 The Supreme Court hasindicated that the history behind a provision, while not dispositive, isalso an
important factor to be considered. Indeed, the Walz Court remembered the teachings of Justice Holmes that a*“ page
of history isworth avolume of logic” and more importantly the truism that “[i]f athing has been practiced for two
hundred years” [the approximate age of this statute or practice in Vermont] the court would * need a strong case” to
invalidate under the provisions of the Constitution. 397 U.S. at 675-76 & 678. Thus, the long historical practice
represented by this statute must not be lightly discarded by this Court.
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exemptions because virtudly al exemptions re-quire court action to “enforce.” Moreover, appellants
position would preclude religious entities from ever raisng a Firss Amendment defense. Free Exercise
defenses have been recognized and upheld in hundreds of cases’ without any indication that court
action violated the Establishment Clause. Appelants contention that court action to enforce the statue
violates the Etablishment Clause is condtitutional nonsense and should give this court little cause for
concern.

3. Section 462 Does Not | mper missibly Entangle Church and State

Third, the court must insure that the statute does not impermissibly entangle church and state.
The Agostini Court indicated that this andyssis virtudly synonymous with the "effect” andyss
discussed above; thus, "it issmplest” to consder it apart of that andyss. 117 S. Ct. a 2015.
Regardless of whether it is analyzed separately or with the effect prong, however, 8§ 462 clearly does
not result in any impermissible entanglement. As was the case with the property tax at issuein Wal z,
either subjection to or exemption from the operation of adverse possession statutes will necessitate
some interaction between the state and churches. Here, however, just asin Wal z, exemption from the
datute obvioudy involves much lessintruson into any church affairs by the state than subjection to it.
Rather than being involved, through its courts, with a determination of whether by operation of Sate law
a date citizen has acquired the property of a reigious organization without its consent, Vermont has
determined to exempt religious organizations from any such concerns. Thus, 8 462 clearly separates
rather than entangles churches and the State of Vermont. Thewordsof the Amos Court are

indructive on this point.

"See, e.g., NLRB v. Catholic Bishop, 440 U.S. 490, 503-04 (1979); Minker v. Baltimore Annual Conference,
894 F.2d 1354, 1356 (D.C. Cir. 1990); Natal v. Christian & Missionary Alliance, 878 F.2d 1575, 1577 (1% Cir. 1989);
McClurev. Salvation Army, 460 F.2d 553, 559 (5" Cir. 1972).
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It cannot be serioudy contended that § 702 impermissibly entangles

church and state; the [exemption] Satute effectuates a more complete

separation of the two and avoids the kind of intrusiveinquiry . . .

engaged ininthis case. The Satute easily passes muster under the third

part of the Lemon test.
483 U.S. a 339. Section 462 creates no risk of impermissible entanglement between church and gate.
Indeed, it insures more complete separation of these two entities. Because it easly with-stands scrutiny
under the third prong of the test articulated in Agostini, 8 462 does not offend the Establishment
Clause.

Appdlants arguments with regard to the third prong must again be rgjected. Appd lants
uggest that excessve entanglement will result because the state and ardligious entity will be part of an
active relationship in the conduct of judicia proceedings and because a court will have to decide what
the term “pious use” means. These arguments are absolutely without merit and bor-der on the spurious.
Firdt, to suggest that ardigious entity’ s efforts to enforce this statute in court cregte an excessve
entanglement smply proves too much!! Were the court to adopt gppellants argument, religious entities
could never sueto enforce their legd rights, whether contractud, statutory, common law, or congtitu-
tional. Perhgos more troubling from this court’s perspective, religious entities could likewise never be
sued. Whileamici may be tempted by the absolute immunity this gpproach seemsto offer, it isclearly
not the law.

In addition, gppellants argument that the congtruction of the phrase “pious use’ resultsin
excessve entanglement is contradicted by their own arguments. Appellants cite and acknowledge that
courts routindy determine whether aparticular practiceis “religious’ or “religioudy motiva-ted” without
offending the Establishment Clause. In the next breeth, however, they dam that the judicid analyss

required by the “pious use’ redtriction violates the Establishment Clause. This glaring contradiction
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demondirates that appellant’ s contention is without merit. Courts Smply will not excessvely entangle
themsalvesin reigious matters by determining whether red proper-ty is used for “pious’ purposes.
Indeed, in Wal z the Court had to determine that the property was used for religious purposes, yet this
inquiry did not condtitute excessve entanglement.

In addition, appdlants suggestion that recognition of the statute will cregte arisk that individu-
aswill view the sate as endoraing religion must be rgected. Appellants contend that because religious
organizations here are receiving a benefit generaly reserved for the State, the message thet the Sateis
endoraing religion is present. Appellantsignore the fact that in Wal z and Swallow, property and
income tax exemptions for religious organizations were chalenged and that those exemptions were dso
generaly reserved for the sate itself. Notwithstanding, no risk of ingppropriate endorsement was
created. Indeed, dl of the cases upholding Satutory exemptions for rdigious organizations, and there
are many, directly contradict this curious contention. Accordingly, this court should reject the
argument.

D. TheVermont Constitution Does Not Contravene Clear Establishment Clause
Jurisprudenceto Invalidate § 462.

With Vermont' s statutory exemption well within the boundaries of the Establishment Clause, we
turn next to Vermont’s own congtitutional provisons. The question of whether the statutory exemption
creates any difficulty under the Vermont Condtitution, however, is easly answered. To the extent
alowed under the federd Establishment Clause, the Vermont Condtitution actually provides for broader
interaction between state and religion, and recognizes specia protections for religious organizations®

Chapter 2, 8 68 of the Vermont Congtitution provides:

8Appellants fail to address the Vermont Constitution separately and suggest that the analysisis the same
as under the U.S. Constitution.
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All religious societies, or bodies of people that may be united or incor-

porated for the advancement of religion and learning, or for other pious

and charitable purposes,® shall be encouraged and protected in the

enjoyment of the privileges, immunities, and estates, which they in

justice ought to enjoy. . . .
(Footnotes added.) It comes as no surprise, then, that this court recognized only afew short years ago
that in "[e]stablishment of religion cases, the protections of the First Amendment to the United States
Condtitution are greater than those in Article 3 [of the Vermont Conditution].” State v. DeLaBreure,
154 Vt. 257, 264-65 (1990) (citing Vermont Educ. Bldgs. Fin. Agency v. Mann, 127 Vt. 262,
269 (1968)). Smplelogic completesthe andysis: If, asWalz, Amos, and ahost of other cases
dictate, the Vermont statutory exemption for religious organizations does not violate the Establishment

Clause of the United States Congtitution, as amatter of course such an exemption cannot violate Article

3 of the Vermont Congtitution.

CONCLUSION

Because § 462 isin complete harmony with the holdings of Walz, Amos, and their progeny,
this Court should regject appdlants congtitutiond challenge to the atute.

DATED a Burlington, Vermont, this 13th day of January, 1998.

*The language of this constitutional provision expressly declares that the term " pious purposes” includes
more than the advancement of religion. Thus, it provides additional authority for the proposition that § 462's
purpose is not constitutionally suspect.
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Statement of I nterest

The Church of Jesus Christ of Latter-day Saints
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The Church of Jesus Christ of Latter-day Saints is an unincorporated religious association
headquartered in Sdlt Lake City, Utah. Church membership exceeds 10 million with more than 24,000
congregations located throughout the world. Firmly embedded in the tradition and teachings of the
LDS Church are the concepts of religious freedom and toleration: "We claim the privilege of worship-
ping amighty God according to the dictates of our own conscience and alow al men the same privilege
let them worship how, where, or what they may." Article of Faith, No. 11.

The Church has 3,500 membersin Vermont in 11 wards and branches.

Baptist Joint Committee on Public Affairs

The Baptist Joint Committee on Public Affairs is composed of representatives from various
nationa cooperating Baptist conventions and conferences in the United States. It deals exclusively with
issues pertaining to religious liberty and church-state separation and believes that vigorous enforcement
of both the Establishment and Free Exercise Clausesis essentid to religious liberty for al Americans.
The Baptist Joint Committee's supporting bodiesinclude: Alliance of Baptists, American Baptist
Churchesinthe U.SA.; Baptist General Conference; Cooperative Baptist Fellowship; Nationd Baptist
Convention of America; Nationd Baptist Convention, U.SA., Inc.; Nationa Missonary Baptist
Convention; North American Baptist Conference; Progressive Nationd Baptist Convention, Inc.;
Rdigious Liberty Council; Seventh Day Baptist Generd Conference; and Southern Baptists through
various state conventions and churches. Because of the congregationd autonomy of individual Baptist
churches, the Baptist Joint Committee does not purport to speak for al Baptids.

Christian Legal Society

The Chrigtian legd Society ("CLS"), through Center for Law and Religious Freedom (the
"Center"), itslegal advocacy and information arm, has since 1975 argued in state and federd courts
throughout the nation for the protection of religious autonomy, association and exercise. Founded in
1961, CLSisan ecumenicd professona association of over 4,000 Chrigtian atorneys, judges, law
students, and law professors, with chaptersin every state and at 85 law schools.

Using a network of volunteer attorneys and law professors, the Center provides accurate
information to the generd public and the palitical branches regarding the law pertaining to reigious
exercise and the autonomy of rdigious inditutions. In addition, the CL S Center hasfiled briefsamici
curiae on behdf of many rdigious denominations and civil liberties groupsin virtualy every case
before the U.S. Supreme Court involving church-gate relations since 1980.

The Society is committed to religious liberty because the founding instrument of this Nation

acknowledges as a"sdf-evident truth” that dl persons are divinely endowed with rights that no
government may abridge nor any citizen waive, Declaration of Independence (1776). Among such
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indienable rights are those enumerated in (but not conferred by) the Firss Amendment, the first and
foremos of which isrdligious liberty. Theright sought to be upheld here inheresin dl persons by virtue
of its endowment by the Creator, Who is acknowledged in the Declaration. It isdso a"condtitutiond
right,” but only in the sense that it is recognized in and protected by the U.S. Condtitution. Because the
source of religious liberty, according to our Nation's charter, is the Creator, not a congtitutional
amendment, Statute or executive order, it is not merely one of many policy interests to be weighed
agang others by any of the severa branches of sate or federd government. Rather, it isfoundationa
to the framers notion of human freedom. The State has no higher duty than to protect inviolate its full
and free exercise. Hence, the uneguivoca and non-negotiable prohibition attached to this, our First
Freedom, is "Congress shal make no law. . . ."

The CLS Center's nationa membership, two decades of experience, and professiona
resources enable it to speak with authority upon religious liberty.

TheFirst Church of Chrigt, Scientist

The First Church of Chrigt, Scientist, in Boston, Massachusetts, represents one of the marjor
indigenous American religious denominations -- Chrigtian Science. Chrigtian Science is the name given
by Mary Baker Eddy to her discovery of the principles of Christian and spiritud healing through prayer,
asillugrated in the Bible and, in particular, by the words and works of Christ Jesus. Following this
discovery, Mrs. Eddy established in 1879 and reorganized in 1892, her church (which she named The
Firg Church of Chrigt, Scientist). The Church isfounded on these principles of spiritud heding which
are practiced by its members worldwide, in about sev-en different countries. In Vermont there are
thirteen Christian Science churches and societies. The First Church of Chrigt, Scientist, supportsthe
preservation of religious rights for al.

The General Council on Finance and Administration
United Methodist Church
The New England Annual Conference
The Troy Annual Conference

The Generd Council on Finance and Adminigtration (GCFA) is the finance and adminidrative
am of The United Methodist Church. The United Methodist Church is aworldwide religious
denomination with gpproximately 9 million members in the United States, and it has gpproximately
36,000 local churchesin the United States.  The denomination is embedded not only in the tradition
and teachings of rdligious tolerance but also seeks to provide for the maintenance of worship, the
edification of behaviors, and the redemption of the world. All loca church property in the denomination
isheld in trust as places of divine worship for the denomination as awhole, pursuant to the denomina:
tion's polity, as set forth in The Book of Discipline (12502). GCFA hasan interest in thislitigation
because it is officidly assgned under The Book of Discipline to safeguard and protect the lega
rights and interests of the denomination.
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The United Methodist Church is known as a connectional denomination, and under this
gructure the "annua conference” is the fundamenta body of the denomination, which "connects' the
local churches of a geographic region together for acommon purpose. There are 68 annua confer-
ences in the United States. The bishopsin The United Methodist Church serve as the denomination's
Spiritud leaders. Each bishop is assigned to an episcopa area, which conssts of one or more annua
conferences over which the bishop serves as the genera superintendent for spiritual purposes. The
bishop of an area dso serves as the presiding officer over the annua conference(s) in the bishop's area
when the annud conference(s) holds its annua business mesting.

The New England Annual Conference (NEAC) isthe annud conference in The United
Methodist Church that covers most of the New England states. There are approximately 114,000
United Methodists in the NEAC. Bishop Susan Hassinger is the resident bishop. The NEAC covers
part of the State of Vermont and is respongble for the loca churchesin Vermont that are within the
annua conference. Bishop Hassinger is responsgible for gppointing pastors to serve in those local
churches. The NEAC and Bishop Hassinger thus have an interest in thislitigation because of their
connectiond responghbilities over certain churches located in Vermont.

The Troy Annual Conference (TAC) isthe annud conference in the United Methodist Church
that covers most of the State of Vermont, aswell as portions of New York. There are gpproximately
62,000 United Methodistsin the TAC. The gppelleein thiscaseisaloca church within the TAC.
Bishop Susan Morrison isthe resdent bishop. Bishop Morrison is responsible for appointing pastors to
servein the loca churcheswith the TAC. The TAC and Bishop Morrison thus have an interest in this
litigation because of their connectiond responsibilities over certain loca churchesin Vermont, including

the appellee.

Clifton Kirkpatrick, as Stated Clerk of the
General Assembly of the Presbyterian Church (U.SA.)

Clifton Kirkpatrick, as Stated Clerk of the Generd Assembly, isthe senior continuing officer of
the highest governing body of the Presbyterian Church (U.S.A.). The Presbyterian Church (U.SA.) is
anaiond Chrigtian denomination with gpproximately 11,500 congregations organized into 172
presbyteries under the jurisdiction of 16 synods. There are currently 9 Presbyterian congregations
within the confines of the state of Vermont with 733 members.

The General Assembly does not claim to speak for al Presbyterians, nor areits deliverances
and policy statements binding on the membership of the Presbyterian Church. The Generd Assembly is
the highest legidative and interpretive body of the denomination, and the find point of decisonin dl
disputes. Assuch, its satements are considered worthy of the respect and prayerful consderation of
al the denomination's members.

This brief is congstent with the policies of the Generd Assembly regarding the establishment of
the clause of the Firsd Amendment, and the denomination's policies on exemption of church property
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from taxes and other generd gpplicable municipa regulaions. The Stated Clerk urgesthis court to
affirm the lower court decison in favor of theloca congregation.

Reor ganized Church of Jesus Christ of Latter Day Saints

The Reorganized Church of Jesus Chrigt of Latter Day Saintsis organized as an unincor-
porated religious association on aworldwide basis. The Church hasits mgor concentration in North
America, but is officidly established in over 35 countries. Church membership is approx-imately
245,000 with over 1,500 congregations and with the vast mgjority of its membersin North America.
The Church has an active membership and leadership in the Sate of Vermont.

Seventh-day Adventists Church

The Generd Conference of Seventh-day Adventigsis the highest adminidrative level of the
Seventh-day Adventist Church, which has more than 9.4 million members worldwide, inclu-ding some
815,000 in the United States and approximately 650 in 12 congregationsin Vermont.

Asthe surest way of securing full rdigious liberty, the Seventh-day Adventist Church advocates
the separation of church and state commanded by our Lord, who said, "Render therefore unto Ceasar
the things which are Ceasar's; and unto God the things that are God's' (Matthew 22:21). It believes.
"The union of the church with the Sate, be the degree ever so dight, while it may gppear to bring the
world nearer to the church, doesin redlity but bring the church nearer theworld.” Ellen G. White, The
Great Controversy at 264 (1974).

The state should never invade the distinct relm of the church to affect, in any way, freedom of
conscience or the right to profess, practice, and promulgate rdligious beliefs and should respect the
rights of dl citizens, not just those of the mgority. Conversdly the church must avoid the digtinctive
realm of the state, even in the furtherance of an otherwise vaued, public purpose. Upon these
principles the Seventh-day Adventist Church encourages each branch of government to support ahigh
degree of separation between church and state and a high leve of First Amendment rights for churches
and their members as they profess, practice, and promulgate their religious beliefs.

The United House of Prayer for All People
of the Church on the Rock of Apostolic Faith
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Amicus Curiae The United House of Prayer for All People of the Church on the Rock of the
Apostolic Faith ("United House of Prayer") is areligious society incorporated in the Digtrict of
Columbiawith 135 congregationsin 25 states. The United House of Prayer was founded by the late
Bishop C. M. Grace in the 1920s and now has a nationwide membership in the millions. The United
House of Prayer was founded on principles of racid equality and religious freedom.

Worldwide Church of God

The Worldwide Church of God, a Cdifornia corporation, began in the early 1930sin Eugene,
Oregon. Subsequently, it wasincorporated in Cdiforniain 1947 where it maintains its worldwide
headquarters.

As of October 1, 1997, the Church had grown until it had more than 826 loca church
congregations throughout the world. As of that date, the Church had gpproximatley 100,000 adult
baptized members, co-workers and donors, and approximately 1,543 ordained and com-missioned
minigters, alarge portion of whom had studied at the Church's School of Theology, Ambassador
Universty.

The governance of the Church is hierarchica with ecclesagticad government from the top down
in accord with what it deems to be the biblicad example.

The Church has an interest in owning property on which are located buildings for the purpose
of holding Church services and other religious activities. Therefore, the Church has not only a direct
interest in this case but dso agenerd interest in preservation of religious liberties and the prevention of
religious discrimination.
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