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Am ci curiae, The Evangel i cal Lut heran Churchin America, The
Evangel i cal Covenant Church, The First Church of Christ, Scientist, The
General Assenbly of the Presbyterian Church (U. S. A.), The General



Conf erence of Sevent h-day Adventi sts, The Reorgani zed Church of Jesus
Chri st of Latter Day Saints, The United House of Prayer for All People
of the Church on the Rock of the Apostolic Faith, The United St ates
Cat hol i ¢ Conf erence, The Wsconsi n Evangel i cal Lut heran Synod and The
Wor | dwi de Chur ch of God, furnishthe follow ng statenent, and state
that this brief istendered on behalf of thefollowingentities, in
conpliance with Rules 11(b) and 11(c), TEX. R APP. PRCC.:

The Evangel i cal Lut heran Churchin America (ELCA) is thel argest
Lut heran denom nationin North Arerica and the fifth | argest Protestant
church body inthe United States. The ELCA has 65 affili ated synods
and approxi mately 11, 000 nenber congregati ons, which in turn have
approximately 5.2 mllionindividual nenbers nati onw de. There are
t hree ELCA synods, wit h over 400 congregati ons and 150, 000 nenbers, in
the State of Texas. ELCA has paid, or will pay, the fee for the
preparation of this brief.

ELCA and one of its synods won a deci si on agai nst Atl antic Mt ual
| nsurance Conpany inthe United States District Court for the Western
Di strict of Texas i n Evangel i cal Lutheran Churchin Arerica, et al. v.
Atl antic Mutual I nsurance Co., No. A-97-CA-686JN(WD. Tex. Dec. 18,
1997). The Court held that Atlantic Mutual had a duty to defend an
under | yi ng negl i gence acti on agai nst the i nsured even t hough the tort
plaintiffs were allegedly the victinms of intentional acts by a
non-i nsured Lutheran mnister. That litigationis nowon appeal tothe
United States Court of Appeals for the Fifth Grcuit, and was argued on
Decenber 2, 1998. The General Council on Fi nance and Adm ni strati on of
t he United Met hodi st Church (GFCA), along with many of the Am ci
herein, filed an am cus brief insupport of ELCAandits synodinthe
Fifth Grcuit, substantially simlar tothis brief, and G-CA and ELCA
have split evenly the total cost of the two briefs.

The Evangel i cal Covenant Church i s a denom nati on of evangeli cal
Christian churches, with congregations t hroughout the United States
i ncl udi ng Texas. It has 630 churches intenregions with an average
att endance of 114,000. It grants clergy credentials to 1700 m ni sters.
It operates schools, hospitals, children’s homes, retirenent
comunities, shelters, and social servicesinthe United States andin
foreigncountries. It has aninterest inthe adequacy of liability
i nsurance for donor supported not-for-profit mnistries. It also has
an interest in preventing sexual m sconduct by persons in hel ping
prof essions and in providing victins adequate care.

The First Church of Christ, Scientist, inBoston, Massachusetts,
is "The Mother Church" of one of the major indigenous Anerican
religious denom nati ons- Christian Science. Christian Scienceisthe
name gi ven by Mary Baker Eddy to her di scovery of the | aws of God,
including rules for Christianspiritual healingthrough prayer, as
illustrated by the words and works of Christ Jesus as recordedinthe
Bi ble. Follow ngthis discovery, Ms. Eddy established achurchin
1879, which she reorgani zed in 1892 as The First Church of Chri st,



Scientist. The Church andits branch Christian Sci ence churches and
societies are collectively referred to as the Church of Christ,
Scientist. Local Christian Science congregations exist in over
sixty-five countries and in all fifty states and the District of
Col unmbia. There are eighty such congregations in Texas.

The Church of Christ, Scientist, has no cl ergy, but clainms could
be i magi ned that certainroles carry the i npri matur of the Church.
Christian Science practitioners are individuals who nmake t hensel ves
avail abl e to provi de Christian Sci ence treatnent through prayer for
t hose who call onthem Christian Science nurses are availableto
provi de practical wi sdomnecessary i nthe si ckroomfor those rel ying on
Christian Science treatnent for healing. The Church publishes a
nmont hl'y magazi ne, The Chri sti an Sci ence Journal, in which Christian
Sci ence practitioners and nurses who qualify are abl e to adverti se as
such. Al Christian Sci ence churches have Sunday school teachers, and
i ndi vidual Christian Scientists serve as chaplainsinthemlitary and
represent thereligioninprisons and hospitals and i n various ot her
capacities throughout the world. The First Church of Christ,
Scientist, supports the preservation of religious rights for all.

The CGeneral Assenbly of the Presbyterian Church (U S.A). difton
Kirkpatrick, as Stated Clerk of the General Assenbly of the
Presbyterian Church (U S. A ), is the senior continuingofficer of the
hi ghest governi ng body of the Presbyterian Church (U S. A ). The
Presbyterian Church (U S.A) is anational Christian denomnationwth
approxi mately 11, 500 congregati ons organi zed i nto 173 presbyteries
under the jurisdiction of 16 synods. There are currently 564
Presbyt eri an congregations withinthe confines of the State of Texas
with 145,175 nenbers.

The General Assenbly does not claim to speak for all
Presbyterians, nor areits deliverance, policy and policy statenents
bi ndi ng on t he nenber shi p of the Presbyteri an Church. The Gener al
Assenbly is the highest |egislative and interpretive body of the
denom nation, and the final point of decisioninall disputes. As
such, its statenents are consi dered worthy of the respect and prayerful
consideration of all the denom nation’s nenbers.

The t heol ogy of the Presbyterian Church (U S.A) has historically
espoused careful stewardship of resources entrustedtoits nenbership
by our Creator. This theol ogy was codifiedinthe Book of Order, the
constitution of the denom nation, whenin 1993 all governi ng bodi es
(which includes | ocal congregations) wererequiredto. . . obtain
property and liability coverage to protect facilities, prograns, and
of ficers, including nenbers of the session, staff, board of trustees,
and deacons. The theories proposed by the Appellants in the case at
bar woul d, if adopted by this court, nmake that theol ogi cal ly based
constitutional requirement |argely noot.

The Stated Clerk urges this Court toaffirmthe district court’s
ruling and to continueto protect religious organi zations fromsuch



destructive | egal theories which would so clearly have negative
consequences on the carrying out of mnistry. Such theories also
viol ate the strong public policyinterest that civil governnents have
in preserving religious organizations.

The General Conference of Sevent h-day Adventists is the highest
adm ni strati ve | evel of the Sevent h-day Adventi st Church and represents
nearly 41,000 congregations with nore than nine mllion nmenbers
wor | dw de. The North American Division of the General Conference
adm ni sters the work of the churchinthe United States, Canada, and
Ber muda, and represents nore than 4, 300 congregations inthe United
St ates with nearly 800, 000 nenbers. The church’s | ocal congregati ons,
adm ni strative offices, andits educational, nedical, and publi shing
institutions all have aninterest inthe insuranceissuesinvolvedin
this case.

The Reor gani zed Church of Jesus Christ of Latter Day Saintsis
or gani zed as an uni ncorporated religi ous associ ati on on a worl d-w de
basis. The Church has its nmajor concentrationin North Arerica, but is
officially establishedinover 35 countries. Church nenmbershipis
approxi mat el y 245, 000 wi t h over 1, 500 congregati ons and wi th t he vast
maj ority of its nenbers in North Arerica. The church has had nenbers
and congregations inthe State of Texas for well over 125 years. The
church currently has 48 congregational facilities in the State of
Texas, one canpground i n Bandera, Texas and one educational facilityin
Houst on, Texas. Menbershipinthe State of Texas, at present, isin
excess of 4,775.

The Uni t ed House of Prayer for All Peopl e of the Church on the
Rock of the Apostolic Faith (United House of Prayer), is areligious
soci ety incorporatedinthe District of Colunbiaw th 135 congregations
in 25 states. The United House of Prayer was founded by the | ate
Bi shop CM Gaceinthe 1920's and now has a nati onwi de nenbershipin
themllions. The United House of Prayer was f ounded on princi pl es
that invite all people, irrespective of denom nation or creed, to
gat her for prayer and to worship the Alm ghty Godin Spirit and in
Truth. It has aninterest intheinsuranceissuesinvolvedinthis
case out of its needto protect the charitabl e work and purpose of the
Chur ch.

The United States Cat holic Conference (USCCor Conference) is a
nonprofit corporation organi zed under the | aws of the District of
Col unbia. Its nenbers are the acti ve Roman Cat holi c Bi shops inthe
United States. The USCCi s a vehicl e t hrough whi ch t he Bi shops speak
cooperatively and col legially on matters affecti ng the Cat holic Church
and its people. Roman Catholicism is the |argest religious
denomnationinthe United States, with over 60 mllion nmenbersinthis
country. The Conference advocat es and pronot es t he pastoral teachings
of the Church on di verse i ssues, includingthe protection of human
rights, thesanctity and dignity of humanlife, and the i nportance of



religious comunities, and has an interest inthe existence of adequate

liability insurance to protect its’ and other churches’ mnistries.
The W sconsi n Evangel i cal Lut heran Synod (VELS) i s a worl dwi de

rel i gi ous denom nati on organi zed and exi sting as a Wsconsinreligious

corporation. WELS has approxi mately 314, 000 communi cant nenbers and

1, 250 congregationsinthe United States. |In Texas, WELS has over 30

| ocal congregations, 2,000 conmmuni cant menbers and 65 or dai ned t eachers

and m ni sters.

Pursuant toits Byl aws, WELS, throughits Synodical Council, is
the | egal representative of the Synod and i s authorized to represent
the Synod in all legal matters. As a part of its risk management

program VELS has purchased and mai ntains various liability insurance
contracts. WELS has aninterest inthislitigationbecause of its duty
and obligationto protect therights andinterests of the Synodin all
pertinent matters.

The Wor | dwi de Church of God, a California corporation, beganin
the early 1930' s i n Eugene, Oregon. Subsequently, it was i ncor porated
in California in 1947 where it maintains its worldw de headquarters.

As of July 2, 1998, the Church had nore than 844 | ocal church
congregations t hroughout the worl d. As of that date, the Church had
appr oxi mat el y 45, 000 adul t bapti zed nenbers, co-workers and donors, and
appr oxi mat el y 409 or dai ned and conm ssi oned m ni sters, alarge portion
of whomhad studi ed at the Church’ s School of Theol ogy, Anbassador
Uni versity.

The gover nance of the Churchis hierarchical with ecclesiastical
governnment fromthe top down, inaccordw thwhat it deens to be the
bi bl i cal exanpl e.

The Church purchases nmultiple types of insurance (including
policies coveringthe Church for torts cormitted by persons who have
sone nexus tothe Churchintheir activities) to protect itself agai nst
liability fromnumerous risks that it is exposed to by virtue of
undertakingits charitable activities. It pays substantial prem uns
for such i nsurance coverage and m ght be unabl e t o successful |y def end
i tsel f agai nst an unneritorious suit if i nsurance conpani es are ableto
arbitrarily deny coverage. Further, the Church may find itself
financially unable to pursue litigation against its insurers for
wrongfully refusing to defend the claim Thus, clarificationof the
i nsurance conpany’s duties and responsibilities is of crucial
i nportance, not only to the action taken by the Church to protect
itself against risk, but perhaps to the Church’s very survival.
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ARGUMENT

It isanunfortunatereality of the nodern world that an expl osi on
of l'itigation has exposed religious organi zations and ot her charities
topotentially massive liabilities. Inthe past, many states afforded
tort immunity tocharities, but charitableinmmunityisnowvirtually a
thing of the past. Amci are religious bodi es who have purchased
liability insurance as a prudent nmeasure to protect agai nst the costs



of litigationandtherisk of | oss duetotheir own unforseen acts of
negl i gence, or alleged negligence.

It isalsoanunfortunatereality that a significant anount of
churches’ potential liability arises fromcl ains that arose because
sone person or related group engaged in sone formof intentional
m sconduct. These may be cl ai ns of sexual m sconduct with children or
adul ts, but they may al so be cl ai ns of non-sexual battery or even
financial msconduct. Courtsinvirtually all jurisdictions have held
t hat rel i gious groups are not |iabl e under the doctrine of respondeat
superior inthese circunstances because suchtorts are outsidethe
scope of the perpetrator’s duties. Many tort plaintiffs therefore
al | ege a direct cause of action against religious groups for failingto
act reasonably to prevent perpetrators fromcausi ng harm These
al | egati ons may be based on charges that the group fail ed to i npl enent
policies to anticipate these problens, or that their attenpts to
prevent and respond to m sconduct were i nadequate. Thus, religious
groups face possible liability for their unintentional, albeit
negl i gent conduct. Indeed, |ike all potential defendants, they face
burdensone litigation even when they are not negligent, for plaintiffs
routinely wll suereligious entities onavariety of creative theories
in the hope of securing a favorable settlenent.

On t he pl eadi ngs, the clai munderlying the case at bar is no
different. Thetort plaintiffs allege that they were sexual |y abused
because various entities and i ndividual s of the United Met hodi st Church
(the United Met hodi sts) were negligent intheir decisionto credential,
and their failure to supervise Barry Bailey, a United Methodi st
mnister. Thus, according to the tort plaintiffs, the United
Met hodi sts directly caused their injuries by failingto prevent Bail ey
fromserving as amnister. The United Met hodi sts deny that t hey owed
any duty tothese plaintiffs because Bail ey was not their enpl oyee or
agent. They al so deny that they were negligent incredentialingBailey
as a United Methodist mnister or supervising himin mnistry.

Havi ng pur chased i nsurance t o cover negli gence clains, the United
Met hodi sts ful |y expected their insurers, Centennial |Insurance Conpany,
Atl antic Mutual | nsurance Conpany and Atlantic LlIoyd’ s | nsurance
Conpany of Texas (the insurers) to provide themw th a defense and
coverage for the underlyinglitigation. Instead, theinsurers refused
t ender, asserting that there was no coverage because Bail ey’ s al | eged
actions were intentional acts, and t herefore not covered "occurrences”
withinthe policies at issue. Inthislitigation, theinsurers have
taken the position that their insurance policies do not cover
negli gence cl ai ns against the insured religious entities if the



underlying injury was caused by an "intentional" act, fromthe
st andpoi nt of the perpetrator.?

The i nsurers ignore the distinction betweenthe all egati ons of
negli gence agai nst the United Methodi sts and the all egations of
i ntentional m sconduct agai nst Bailey. The United Met hodi sts do not,
t hensel ves, argue that Bailey is covered under their policies. Heis
not aninsured. Incontrast, the United Met hodists are "the insureds”
under the policies, and neither thetort plaintiffs nor theinsurers
al l ege that they actedintentionally. The United Methodi sts neither
expected nor intendedthe tort plaintiffs’ injuries. They are entitled
to a defense and coverage because the negligence that is all eged
agai nst themis precisely the type of risk for which they bought, and
the insurers sold, insurance. The purpose of this brief is to
denonstrate that the | aw, public policy and commpn sense require a
def ense for the United Methodists by those insurers.

l. NEGLI GENCE CLAI M5 AGAI NST RELI G QUS | NSTI TUTI ONS ARI SI NG QUT OF
CLERGY M SCONDUCT ARE COVERED " OCCURRENCES" WHEN THEY ARE
" UNEXPECTED" AND " UNI NTENDED' FROM THE STANDPO NT' OF THE RELI G QUS
| NSTI TUTI ONS

A. The Policies Provide A Defense And Coverage

An i nsurance coverage di sputeis acontract case. Therights of
the parties are determ ned, inthe first i nstance, by t he | anguage of
t he i nsurance policy -- the bindingcontract. Sincethe purpose of an
i nsurance policyisto provideinsurance coverage, where the policy
| anguage i s at al |l ambi guous, it nust be construed | iberallyinfavor
of theinsured. See Gonzalesv. Mssion Am Ins. Co., 795 S W 2d 734,
737 (Tex. 1990). Moreover, where, as here, the di spute concerns the
duty to defend, as opposedtothe duty toindemify, theinsuredis
entitledto adefenseif the allegations of the underlying cl ai mgive
rise to any possibility of coverage, as the duty to defend is
uni versal ly recogni zed to be broader than the duty to i ndemi fy.
E.g.,Cluett v. Medical Protective Co., 829 S. W 2d 822, 829-30 (Tex.
App., Dallas 1992, wit den’d).

The policies at i ssue provi de a def ense and cover age for damages
due to "Personal Injury Liability" that is "caused by an Cccurrence. "

Y This brief is limited to the argument that the commission of an intentional act by the perpetrator does not
itsdf foreclose coverage for negligent hiring or supervison clams againg a rdigious organizetion. The
insurers also argue that there was a lack of fortuity here solely because the tort plaintiffs alege that the
United Methodigts “knew or should have known” that Bailey was engaging in misconduct. While we do
not address this argument here, we concur with the argument of the Appellees. (AppelleesBr. at 46-50.)
Such gandard negligence dlegations do not vitiate the fortuity of the ultimate injury, and therefore cannot
relieve the insurers of their duty to defend the United Methodigts.

3



Appel lees’ Br. at 8. There is no di spute that sexual abuse constitutes
a personal injury tothe underlyingclaimnts. The issueis whether
t he cl ai mconstitutes an occurrence. The definition of an occurrence
inthe United Met hodi sts’ policies at i ssue hereis not substantially
different fromthat i n nost policies: "an acci dent, or a happeni ng or
event, or a continuous or repeated exposure to condi ti ons, which
unexpectedly or unintentionally result, inpersonal injury. . . ."
E.g., Appellees’ Br. at 9. Personal Injury Liability is defl ned as:
The term"Personal Injury Liability" shall nean
(a) bodily injury, sickness, disease, disability,

shock, nental angui sh and nental injury . . . (b)
false arrest, detention or inprisonnent,
mal i ci ous prosecutionor humliation; . . . (e)

assault and battery not comm tted by or at the
direction of the insured, unless commtted for
t he purpose of protecting persons or property;
whi ch occur during the policy period. (CtR719,
Policy Conditions, A Definitions, (7) Personal
I njury Liability).

(Appellees Br. at 9.)

The cl ai magai nst the United Met hodi stsis that their all eged
negli gence sonehow caused the injuries clained in the underlying
litigation. Thus, they are accused of causing a "bodily injury" (an
act of sexual abuse constituting a "battery") by "accident” (through
negl i gence). The clai mwoul d appear tofit squarely withinthe policy
| anguage, and t hus ought to be covered. It should at | east be subj ect
totheinsurers’ duty todefenduntil or unless thereis evidence that
t he Unit ed Met hodi sts t hensel ves actual ly i ntended to harmthe tort
plaintiffs.

The definition of an occurrence requires that the "accident" or
"happeni ng or event . . . unexpectedly or unintentionally result[] in
personal injury."” (Appellees Br. at 9.) This definition of an
occurrence works to prevent the insurance policy frombeconi ng a
licensetocommt intentional torts, andto prevent theinsured from
intentionally causing a covered event to "occur.” I|f theinsureddid
not expect or intend harm thenthereis coverage, evenif theinsured
caused the harm

These principles are easy to apply in aclergy msconduct case.
Rel i gi ous organi zati ons do not di spute the insurers’ contention that
per petrators of sexual abuse intendthe consequences of their acts.
| ndeed, Amici believe that this is one reason that such acts are
consideredinvirtually all jurisdictionsto be outsidethe scope of
enpl oynent as a matter of | aw. Thus, perpetrators generally will have
no cover age.

The governing standard is to viewthe bodily injury fromthe
st andpoi nt of the insured, not the perpetrator. |In nost cases,



perpetrators are not only excluded fromcoverage by their intentionto
cause harm they are often not even naned i nsureds under t he policy.
That is the case here, where t he United Met hodi sts’ policies cover only
t he organi zations and their officers and directors, not the United
Met hodi st cl ergy at | arge. (See Appellants Br. at 13.) Thus, Bail ey
not only is not "theinsured,"” heis not even "an i nsured” under the
policies held by the nati onal and regi onal churchentities. Wether
conduct is intentional fromhis "standpoint” is thus immterial.

On t he ot her hand, as the i nsurers appear to concede, fromthe
st andpoi nt of the United Methodi sts, the tort plaintiffs’ bodily
i njuries were not expected or i ntended. At worst, takingthe underlying
conpl ai nt as true, the church groups were negligent, unintentionally
causi ng the underlying plaintiffs harm Accordingly, the negligence
cl ai ns agai nst the United Met hodi sts are occurrences because t hey were
"accidental " as far as the i nsureds were concerned inthat they caused
"bodily injury" that was bot h "unexpected"” and "uni nt ended” fromt he
st andpoi nt of the United Methodists.

The i nsurers argue t hat t here can be no negl i gence cover age when
t he perpetrator acts intentionally because the act causinginjuryis an
i nherently intentional act, and thus is not covered (or i s excluded
fromcoverage) for all purposes. Theintent of the policiestocover
negl i gence clains arising fromintentional acts of third partiesis
anpl y denonstrat ed by Appel | ees, but one poi nt bears enphasi s here.
The policies explicitly cover a"Personal Injury Liability" caused by
an "Cccurrence."” A Personal Injury Liability explicitly includes
"assault and battery not commtted by or at the direction of the
i nsured . " Thus, by definition, the policies cover liabilities
arising from"assault and battery" solong as the assault and battery
isnot "commtted by or at the direction of theinsured.” Accordingly,
the mere fact that a perpetrator of a sexual "assault and battery"
i ntends his acts cannot vitiate "the insured’s" coverage unl ess t he
perpetrator acted "at the direction of theinsured."” Theinsurers do
not contend that Bailey acted "at the direction of the [United
Met hodi st s]".

The insurers cite a nunber of Texas i nternedi at e appel | at e cases
and a nunmber of decisions of the U S. Court of Appeals. The Court
should reject the insurers’ argunment for a variety of reasons.

First, every contract case i s governed by the contract at i ssue.
The policy inthis caseexplicitly affords coverage. None of the Texas
authoritiescitedintheinsurers’ brief deal withthelanguage of the
Uni ted Met hodi sts’ policies. Thus, the district court, which exam ned
the policies indetail, was entitled to hold that the negligence
clains at i ssue were "acci dents"” or "happeni ngs" or "events" that fell
within the definition of an occurrence in these policies.

Second, none of the contrary authority is bindingonthis Court,
as it consists of federal decisions and collateral internediate
appel l ate opinions. (See Appellants Br. at 35-36.)



This Court should |l ook first tothe recent decisionin State Farm
Ceneral I nsurance Co. v. Wite, 955 S. W2d 474 (Tex. App. Austin 1997,
nowit), whichisdirectly onpoint. InWite, the insureds were
accused i n an underlying | awsuit of negligence for failingtoreport
t he sexual abuse of children at a day care center. The policy contai ned
a cl ause excl udi ng coverage for bodily injury "caused i ntentionally by
or at the direction of the Insured.” |Id. at 476. The insurer
attenpted to avoi d provi di ng a def ense on t he ground t hat t he i nsureds’
failuretoreport was intentional, and onthe ground t hat coverage was
excl uded because the abuse acts thensel ves were intentional.

The court rejected the first argunment out of hand, hol di ng t hat
negl i gence and intentional wongdoing were fundanmentally different:

The pl eadi ngs do not all ege anintent to harm as
the factual recitations containedinthe petition
do not all ege any i ntentional acts by [insureds].
| nstead, the [victinms] have presented facts
constituting and expressly accusing the
[ insureds] of negligenceinfailingtoreport the
abuse; thus, the | anguage of the petition does
not trigger the intentional injury exclusion.

ld. See also State FarmFire & Casualty Co. v. S.S., 858 S. W 2d 374,
378 (Tex. 1993) (negligence is not an intentional wong).
Turning totheinsurer’s argunent that "the cl ai ns are excl uded

fromcoverage becauseintent toinjure my beinferred as a matter of
law i n sexual nolestation cases” (955 S.W2d at 477), the Court
observed the obvi ous:

here the actual nol ester is not the actor seeking

a defense under [the] policy. [ The insureds] are

not t he ones who physically nol ested the .

children. Rather they were bystanders to the

abuse of other children and failedtoreport the

abuse. Since[theinsurer’scitedauthority] all

i nvol ve the actual nol esters, these cases are

di sti ngui shabl e and, therefore, not controlling.
Id. The Court thus explicitly rejects theinsurers’ argument here that
an excl usi on of "intentional conduct" bars coverage evenif theinsured
did not act intentionally.?

Z The policy in White did not contain the requirement that bodily injury be caused by an occurrence; it
merdy covered bodily injuries that were not “caused intentionaly by or at the direction of the Insured . .
.7 955 SW.2d at 476. The United Methodists' policies arefunctiondly identica, alowing coveragefor
a bodily injury if the “event” or even an assault or battery is “unexpected’” and “unintended” from the
gtandpoint of the insured. The White Court’s unequivoca refusal to equate the sexud abuser’ s acts with
those of the negligent parties makes clear that the same anadyss would gpply to the definition of an
occurrence in the United Methodists' policies.



Thi s Court shoul d fol l owWite, and hol d t hat t he requi renent t hat
an occurrence be unexpect ed and uni ntended i s to be anal yzed fromt he
st andpoi nt of the insured. As such, negligence clainms against a
religious group for the acts of its personnel are covered cl ai ns whi ch
insurers have a duty to defend.

The insurers fail tocite any Texas authority contrary to Wite,
which is the Texas case nost similar tothe situation at bar. The
Texas authoritiescitedintheinsurers’ brief either state the obvious
poi nt acknow edged in Wiite that the perpetrator will be presunedto
i ntend t he consequences of his crimnal acts, or i nvol ve deni al s of
coverage pursuant to exclusions that appliedto all clains "arising out
of " the excluded matter. E.g., Burlington Insurance Co. v. Mexican
Anmerican Unity Council, 905 S. W2d 359 (Tex. App. San Antoni o 1995) (no
writ) (excludingall clainms for bodily injury arising out of assaul t
and battery); Centennial I|Insurance Co. v. Hartford Accident and
| ndemmity Co., 821 S.W2d 192 (Tex. App. Houston 1991, no wit)
(excluding all clains for bodily injury arising out of any aut onobile).
These bl anket cl auses are understood to excl ude an entire cl ass of
claims, regardless of the role the insured played in causing the
injury. Such exclusions are conpletely different fromthe definitions
of an occurrence and Personal Injury Liability in the United
Met hodi st s’ policies, which focus explicitly onthe actions of "the
i nsured" which cause injury.

Am ci acknow edge that recent decisions of the Fifth Grcuit have
held that "where a third-party’'s liability is related to and
i nt erdependent on other tortious activities, theultinmate issueis
whet her the underlyingtortious activities are enconpassed withinthe
definitionof ‘occurrence.’” American States Ins. Co. v. Bailey, 133
F.3d 363 (5th Gr. 1998) (citing Cornhill Ins. PLCv. Valsam s, Inc.,
106 F. 3d 80, 87 (5th Cir. 1997), pet. for reh’ g deni ed, 110 F. 3d 795
(5th Gr. 1997); NewYork Lifelns. Co. v. Travelers Ins. Co., 92 F. 3d
336, 339 (5th Cir. 1996)). See also Canutillo I ndependent School
District v. National Union Firelns. Co. of Pittsburgh, 99 F. 3d 695
(5th Gr. 1996). These opi nions, which all invol ve enpl oyees, appear
to focus either on bl anket excl usions® or the fact that vicarious
liabilityis alleged, through whichit may be pl ausi bl e to argue for
i nsurance purposes that the i nsured’ s conduct was, by i nputati on,
i ntentional. But see American Honme Assurance Co. v. Stephens, 130 F. 3d
123 (5th Cir. 1997) (it is against Texas public policy to exclude
coverage for nonsexual m sconduct nerely because excl uded sexual

¥ The Fifth Circuit has relied heavily on Fiddity & Guaranty Ins. Underwriters, Inc. v. McManus, 633
SW.2d 787 (Tex. 1982). But McManus merely stands for the proposition that a policy can explicitly
exclude an entire class of clamsarisng out of aparticular kind of activity, such asthe use of arecrestiond
motor vehicle (asin McManus), or even “sexua misconduct.” Thereisno such blanket excluson in the
policies a bar which, to the contrary, explicitly cover liabilities arisng from assaults and batteries.
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m sconduct al so occurred), pet. for reh’ g granted, Op. w t hdrawn,
certificationto Tex. Sup. Ct. granted, 140 F.3d 617 (5th Cr. 1998).

In contrast, in the case at bar there is no allegation of
vicarious liability, but only of direct negligence onthe part of the
church.# When dealingwi th clainms and policies simlar tothe one at
bar, the Fifth Circuit has held that thereis coverage for negligence
clains arising froma non-insured' s intentional conduct. E. g. Wstern
Heritage | nsurance Co. v. Magi c Years Learning Centers and Chil d Care,
Inc., 45 F.3d 85, 89 (5th Cir. 1995); Soci ety of The Roman Cat holic
Chur ch of the D ocese of Lafayette and Lake Charles, Inc. v. Interstate
Fire &Casualty Co., 26 F. 3d 1359, 1364 (5th Cir. 1994) (the negli gent
supervi sion of a priest who sexual |y nol ested 31 chil dren constituted
mul ti pl e "occurrences” under Louisiana law). Accordingly, the
insurers’ Fifth Circuit authorities are not evenrelevant. Tothe
extent the Fifth Grcuit intendedto holdthat Texas | awrequires that
even i nnocent negligent parties |like the insureds in Wlite |ose
coverage when athird party acts intentionally, the Fifth Circuit
erred. Inany event, its decisions are not bindingonthis Court and
shoul d be rejected as contrary to the | awas devel oped i n Texas courts.

Am ci suggest that when this i ssue reaches the Texas Suprene
Court, that court will adhere to the State’ s overriding policy
af fordi ng coverage to i nsureds wherever the | anguage of a policy w ||
permt it. The policies at i ssue here explicitly cover negligence by
t he i nsured; they do not cover intentional wongdoi ng by the i nsur ed.
The al |l egati ons agai nst the United Met hodi sts are that they were
negligent inselecting, credentialing and overseeingthe work of a
m nister. These acts fall squarely within the |anguage of the
policies. If the policies are heldnot to cover the United Met hodi sts’
negl i gence, then they were sold a worthl ess pi ece of paper by their
insurers. This Court should foll owthe reasoni ng of Wite and hol d
t hat negl i gence cl ai ns agai nst religious organi zations for failureto
prevent the intentional acts of individuals are "unexpected" and
"uni ntended", and thus are covered occurrences.

B. Publ i c Policy Supports Finding ADuty to Def end and Cover age
Because Rel i gi ous Organi zati ons Shoul d Not Be Forced To
W t hdraw From Servi ng The Peopl e

¥ The insurers argue that the negligence daims againgt the United Methodists Smply state an dternative
legd theory for the sameinjuries caused by theintentiond acts. Thismisstatesthe law of torts. Thedams
againg the United Methodists are direct clams againg different parties, dleging different conduct,
independent of the intentiond tort dams. Thisis not a case of plaintiffs who assart multiple “dternative
legal theories” againgt the same defendant, based on the same tortious conduct.
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Rel i gi ous organi zations, their clergy and their adherents are on
the front Iine of society, mnisteringtothe poor, feedingthe hungry,
t eachi ng t he young and conforting the old. Religious groups, and
charities ingeneral, thus performavital social function; one that
gover nnent coul d never fulfill conpletely onits owmn. Society would
suf fer i mmeasurabl e harmif religious groups and other charities
withdrew fromthis role.

Am ci do not exist tomke aprofit, or evento coll ect assets.
They acquire and use their assetsinfulfillnment of their respective
m ssions and mnistries. Nonet hel ess, they have a duty to be
responsi bl e st ewards of their assets, sincetheir ability to serve
their respective faith-based responsibilities depends, to sone extent,
on financi al solvency. Therefore, Amici rely oninsuranceto permt
themto engage ininteractions with others and to bear, wthinreason,
the ri sks of the secul ar market pl ace. They do not seek alicenseto
commt torts; they sinply seek i nsurance for the sanme ri sk t hat nost
i nsureds protect against: unintentional mstakes -- that is,
negl i gence.

| f, as sone i nsurers contend, negligent hiring and retention
cl ai ms agai nst religious organi zati ons are not covered by conprehensi ve
general liability insurance whenever a perpetrator acts intentionally,
even when not expressly excluded fromcoverage, these organi zati ons
wi || have no way t o protect agai nst negligence clains. After paying
prem uns, they wll haveto hirelawers to defend negligence cases,
and wi | | be exposedto potentially catastrophic judgmentsinthose
cases, even where thereis no all egationthat they did anything nore
t han make a m st ake.

Such exposur e woul d undoubt edl y cause rel i gi ous groups to avoi d
serving others. Rather than take on chall engi ng m ssions, religious
organi zati ons m ght be forced t o make deci si ons based principally on
econom c factors, rather than on the religious val ues that previously
have notivated their actions. In the past, religious groups were
protected fromthis dil emma by charitabl einmunity, which shiel ded them
fromliability for unintentional torts. Charitableimmunity served
public policy by protecting charitable assets and encouragi ng
charitable activities, but it troubled courts and | egi sl at ures because
it left injured parties unconpensated. Wth the advent of areliable
i nsurance systemfor negligence clains, alnmost all jurisdictions
abol i shed charitableimunity because, intheir view, it was no | onger
needed.

The Texas Suprene Court has expressly acknow edged t hese policy
concerns. In Cox v. Thee Evergreen Church, 836 S. W2d 167 (Tex. 1992),
t he court abol i shed common | awi mrunity for uni ncor por at ed associ ati ons
fromsuits by nenbers of the associ ati on. The court noted, however,
that from1987 onward charitabl e associ ati ons could "effectively
insul ate thensel ves fromliability by maintaining the statutorily
required | evels of insurance"” under the Charitable Imunity and



Liability Act of 1987, Tex. G v.Prac. & Rem Code Ann. Sec. 84.001-.008
(Vernon Supp. 1992). Id. at 173 (footnote 10). Under the Act, the
liability of a"nonhospital charitabl e organization for damages based
on an act of om ssion by the organization or its enployees or
volunteers . . .islimted to . . . $500,000 for each person and
$1, 000, 000 f or each singl e occurrence of bodily injury or death. . .
." Sec. 84.006 (enphasi s added). These damage caps "do not apply to
any charitabl e organi zati on t hat does not have liability insurance
coverage in effect on any act or om ssionto which [the danages caps]
appl[y]." Sec. 84.007(g). The Texas Attorney General has hel dthat
t he Act only protects charitabl e organi zati ons that carry t he required
i nsurance. Tex.Atty.Gen. Op. No. JM 1257 (21-11-90). Thus, Texas | aw
requi res charitabl e organi zati ons to purchase liability insurance for
negl i gence clains arising out of the acts of their "enpl oyees or
volunteers” if they areto receive aninportant | egal benefit, limted
l[iability. It therefore nakes no sense to argue, as the insurers do,
t hat Texas | awsi mul t aneousl y precl udes t he pur chase of such i nsurance.

By pl aci ng t he burden on charities to purchase i nsurance, policy
maker s sought to create a nore equi tabl e systemw thout forfeitingthe
essential protectionfor charities that immunity fornmerly provided.
The irony of theinsurers’ argunent isthat, if it is adopted by this
Court, charities will have neither i munity nor i nsurance. This would
| eave charities only the alternatives of risking charitable assets or
curtailing charitable activities, the very dilenmathat gaveriseto
theimmunity doctrineinthefirst place. The paradoxical result of
this state of affairs would be that religi ous organi zati ons coul d best
ensure their continued exi stences by failing or refusingto servethe
very social and religious needs they exist to serve.

The risk of |oss, or even ruin, may be a valid deterrent to
i ntentional wongdoing, andit would violate public policyto offer
insurance for the insured’ s own intentional acts. In contrast,
negli gence unfortunately may result froma church’'s legitimte
religious activities, asit may fromany human enterpri se. Rather than
curtail their exercise of religionanddimnishtheir vital soci al
contribution, religious organizations buy i nsurance for negligence,
voluntarily undertakingtherisk of lossinarational, financially

responsi ble way. |[If there can be no negligence coverage as the
insurers maintain, then there can be no risk managenent. More
i mportantly, religious groups will be forced to restrict their

activities. Public policy strongly favors affording religious
or gani zati ons coverage for negligence, especially where insurance
policiesontheir face even appear to provi de such coverage. Any ot her
out cone woul d chi || the val uabl e activities of religious and charitable
organi zati ons and defeat the very purpose of insurance.
CONCLUSI ON

Am ci respectfully request that the Court affirmthe order of the

district court granting summary judgnment to Appell ees.
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