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| NTEREST OF THE AM ClI CURI AE

The amici--the Christian Legal Society, the National Council of
Churches, the Christian Medical and Dental Society, the National
Associ ati on of Evangelicals, the General Council on Finance and
Adm nistration of the United Methodi st Church, and the Presbyterian
Church (U.S. A )--are religious denom nati ons and organi zations with a
vari ety of theol ogical perspectives. Statenents of interest specific
to each amici are found in the Addendum

Al'l the am ci have significant theol ogical differences with The
First Church of Christ, Scientist; none of the amci is religiously
opposed to receiving nedical care, as are Christian Scientists. But
the am ci are concerned to protect the principle of governnenta
tol erance for all faiths, which is threatened by the plaintiffs’
attacks on the constitutionality of the anended Medi care and Medicaid
provi sions here. In particular, the amci wish to defend the ability
of legislatures and adm nistrators to make reasonabl e acconmpdati ons
to enable citizens with particular religious scruples to participate
in general prograns of government benefits. The amci also wish to
ensure that health care facilities of various faiths, at which

citizens exercise their choice to receive treatment, will not be
disqualified fromparticipation in government health care benefits
prograns because those facilities have a religious affiliation or

orientation.
Al'l parties have consented to the filing of this brief.

| NTRODUCTI ON AND SUMMARY OF ARGUMENT
Thi s appeal raises questions concerning two inportant aspects

of the Iaw of the First Amendnent’s Religion Clause. The first is
the ability of |egislatures to nake accommpdati ons in general



statutes and benefit programs to take account of conflicts between
such statutes and the conscientious religious beliefs and practices
of citizens. The second is the ability of religiously affiliated
health care institutions to participate in general prograns of
governnment benefits paying for the physical care of citizens.

The chal | enged provisions of the Medicare and Medicaid statutes
are a commendabl e exanpl e of |egislative accommbdation in a program
of governnent benefits that ainms at universal coverage based on
patient choice. Congress recognized that sone seriously ill
citizens, as a matter of religious conscience, wll not accept
medi cal care but will choose to seek nonnedical health care while
relying on spiritual nmeans of healing. Congress wanted those
citizens, to the extent possible, to be able to participate in the
benefits of Medicare and Medicaid, since they contribute payroll
taxes to support the progranms. Congress nmade clear that the prograns
do not financially reinmburse the spiritual treatment itself. But it
did recogni ze that while nedical objectors are receiving spiritua
treatnment, they will receive supporting nonnmedi cal nursing care
"conparable to services and related nursing materials supplied to
inpatients in a hospital or a nmedical skilled nursing facility."
BALANCED BUDGET AcCT oOF 1997, H. R Conr. Rep. No. 105-217 at 768 (App.

598). Congress therefore nodified the statutes to separate out and
rei mburse this physical, nonnedical nursing care, and it also
sensibly freed nonnedical institutions fromhaving to neet certain
gqualifications nmore appropriate to a nmedical facility. Originally,
t hese accommdati ons extended specifically to Christian Science
institutions and their patients. But after the district court’s
earlier decision in Children’s Healthcare Is a Legal Duty v. VI adeck,
938 F. Supp. 1466 (D. M nn. 1996), Congress extended the provisions
to accommpdate any "religious nonnedical health care institution”
(RNHCI). Now, citizens of any faith who conscientiously choose
spiritual treatment over nedical treatnment in an RNHCI are eligible
to receive the benefits of supporting nonnmedi cal nursing care.

The plaintiffs and their supporting amci resent this and cal
it "special benefits" for religion. But they m scharacterize the
effect of the statutes, which the district court in this case
correctly found was sinply to provide a "subset" of Medicare and
Medi cai d benefits to permt religious nedical objectors to be covered
for the secul ar aspects of their treatment. The RNHCI accommobdati ons
create no incentive to practice religion and, given their carefully
defi ned nature, inpose no burden on anyone else. In this light, the
plaintiffs’ arguments against these statutes would require the
i nval i dation of many accommodati ons found in various benefit prograns
of both federal and state governments. Only a rigid and intol erant
readi ng of the Establishment Clause would forbid the governnment to
t ake account of how the eligibility conditions for benefit prograns
can pressure citizens to violate their faith in order to receive such



benefits.

The plaintiffs’ argunent that the terns of the accommpdati ons
prefer the Christian Science faith would al so cast doubt on a |arge
number of accommmodations in federal and state |aw. Acconmmpdations in
particul ar statutes, directed at particul ar problens, often benefit
one or a very few groups. As long as the terns of the accommpdati on
are supported by neutral, secul ar reasons, there is no basis for the
courts to second-guess them as "gerrymanders. ™

The plaintiffs’ as-applied chall enge rai ses another question:
whet her, for the first tinme in our history, a court will strike down
governnment assi stance for the physical care provided by a health care
institution on the ground that the institution is substantially
religious in character. For several reasons, this Court shoul d
decline to take that dramatic step, which would create unprecedented
uncertainty for religious health care institutions who rely heavily
on Medi care and Medi caid benefits. First, the nursing services
rei mbursed under the RNHCI provisions are "secul ar and
non-i deol ogi cal ™ under Supreme Court precedent and could be funded
even in a "pervasively sectarian"” institution. Second, the
"pervasively sectarian" category, developed and applied in the
context of religious education with its focus on teaching, should not
be applied to the very different activity of health care.

ARGUMENT

THE CHALLENGED PROVI SI ONS ARE A PERM SSI BLE MEASURE TO
ACCOVMWMODATE THE BELI EFS OF RELI G QUS CI TI ZENS SO THEY CAN
PARTI CI PATE I N THE BENEFI TS OF MEDI CARE AND MEDI CAI D

The plaintiffs’ major conplaint is that the RNHCI
accommodations violate the Establishment Cl ause because they provide
"special benefits"” to religious citizens and institutions. See, e.g.,
Plaintiffs’ Br. 23, 25, 27. The plaintiffs try to make this | ook
like a case in which, for exanple, government provided $3,000 to
every religious citizen for nmedical treatnent and $2,000 to every
nonreligious citizen. Wile such favoritismfor religion would
obviously violate the Establishment Clause, what Congress did in the
RNHCI provisions is conpletely different. The special provisions for
religion here nmerely make it possible for religious citizens with
obj ections to nedical treatnment to participate in a portion of the
benefits of Medicare and Medicaid, for which they have paid payrol
taxes. As such, the provisions are an entirely perm ssible
accommodation of religion.

It is well established that |egislatures have authority to give
di stinctive accommodation to religious practice, even when the
accommodation is not required by the Free Exercise Clause. 1In
Cor poration of Presiding Bishop v. Anps, 483 U.S. 327 (1987), the



Suprenme Court unani nmously upheld the exenption of religious

organi zations fromTitle VII's prohibition against religious

di scrimnation in enploynent, saying that the exenption was
constitutional even if it was not required by the Free Exercise

Cl ause, and even though it did not "come packaged with benefits to

secular entities." 1d. at 338. | ndeed, the Court said, "there is
anpl e room for accommodati on of religion under the Establishnment
Clause. " Id. See also Gllette v. United States, 401 U. S. 437

453-54 (1971) (upholding draft exenption); Zorach v. Cl auson, 343
U.S. 306, 314 (1952) (uphol ding acconmmodation; stating that
governnment "follows the best of our traditions" when it "acconmodates
the public services to [citizens'] spiritual needs"). Even in

deci sions that have held particul ar acconmodati ons unconstitutional,
the justices have al ways been at pains to say that other
accommodations specifically for religion remain valid. See, e.g.,
Texas Monthly v. Bullock, 489 U S. 1, 18 n.8 (1989) (plurality

opi nion of Brennan, J.); Bd. of Educ., Kiryas Joel School Dist. v.
Gunet, 512 U.S. 687, 705 (1994).

That distinctive accommodation of religion is an accepted
practice is shown by the hundreds of such accommdations in federal
and state statutes, adm nistrative regul ations, school board
policies, and other actions by governnment entities. Such provisions
reflect our nation’s "' happy tradition of ‘avoiding unnecessary
clashes with the dictates of conscience.”” Gllette, 401 U S. at
453-54 (quotation omtted). Accommpdations appear in a variety of
statutory contexts, including |licensing, taxation, enploynent,
crimnal liability, education and children’s welfare. For just a
sanpling of such provisions, see Janes A. Ryan, Smith and the
Rel i gi ous Freedom Restoration Act: An |Iconoclastic Assessnent, 78 VA
L. Rev. 1407, 1445-50 (1992).

It is all the nore inportant today that |egislatures have
di scretion to accommodate religi ous conscience, because of the
Suprenme Court’s holding that religious acconmpdati ons are rarely
required by the Free Exercise Clause. Enploynent Division v. Smth,
494 U.S. 872 (1990). As governnent prograns of both regulation and
benefits becone nore pervasive, it becones nore necessary for
governnent to have sone ability to take specific neasures to avoid
clashes with conscience. Although Smth held that such measures were
rarely constitutionally mandated, it explicitly endorsed their
enactment through "the political process.” 1d. at 890.

We agree with the brief of the Church (at 23 & n.10) that the
proper standard for reviewi ng the accommodati ons for RNHCIs here is
no nore stringent than the analysis set forth in Justice Brennan's
plurality opinion in Texas Monthly v. Bullock, 489 U S. 1 (1989).
Under that analysis, a provision that confers benefits "exclusively
upon religious groups or upon individuals on account of their
religious beliefs" is constitutional if it renoves a "significant



deterrent to the exercise of religion" (id. at 15, 18 n.8) or does
not "inpose substantial burdens on nonbeneficiaries” (id. at 18 n.8).
The RNHCI accommodati ons satisfy both parts of the test (see Church’'s
Br. 30-32; U S. Br. 24-28, 35-36)); we will concentrate on how they
renove a significant deterrent fromreligious exercise.

This standard is sinply an application of the test of Lenon v.
Kurtzman, 403 U.S. 602 (1971), on which the plaintiffs and the am cus
MCLU rely. The factors in Texas Monthly are ainmed at distinguishing
a perm ssible accommodati on from an inperm ssible "endorsenent” of
religious belief. See Texas Monthly, 489 U. S. at 17. And t he
proposition that governnent may not act with the purpose or effect of
endorsing religion is a refinement and clarification of Lenon’s
prohi bition on |l aws that have the purpose or primary effect of
"advanci ng" religion. See County of Allegheny v. Anmerican Civil
Li berties Union, 492 U.S. 573, 592-93 (1989). The Court’s unani nous
deci sion in Anps, applying the Lenon test, holds that "it is a
perm ssi bl e governnent purpose to alleviate significant governnent al
interference” with religious activity, and that such a measure sinmply
"all ows churches to advance religion” and does not inpermssibly
i nvol ve "the governnment itself [in] advanc[ing] religion through its
own activities and influence.” 483 U S. at 335, 337 (enphases in
original).

There is no doubt that the RNHCI accommpdati ons renove a
significant burden fromreligious conscience and activity. Wthout
t he accommodati ons, as Congress noted, citizens who object to
recei ving nmedi cal treatnent would be required to "pay taxes,

i ncludi ng payroll taxes to the Medicare Trust Fund, for years w thout
bei ng able to receive any benefits.” H R CoN. REP. at 768. Such a
result would place the sane pressure on the religious nonnedi cal

obj ector that the Supreme Court called an "unm stakabl e" burden on
Sabbat ari an believers in Sherbert v. Verner, 374 U S. 398, 404 (1963)
(striking down the denial of unenploynment benefits to a woman whose
religious precepts forbade her to work on Saturdays). A denial of
Medi care and Medi cai d benefits for nonnedical nursing services to a
citizen whose faith requires nonnedical instead of nedical treatnment
"forces her to choose between follow ng the precepts of her religion
and forfeiting [ Medicare and Medi cai d] benefits, on the one hand, and
abandoni ng one of the precepts of her religion in order to [obtain
nursing benefits through nmedical treatnment], on the other."

Sherbert, 374 U S. at 404. Accord Thomas v. Review Board, 450 U.S.
707 (1981); Hobbie v. Unenpl oynent Appeals Conm, 480 U.S. 136
(1987); Frazee v. Dept. of Enpl. Security, 489 U S. 829 (1989).

Li ke the appellees, we do not claimfor purposes of this case
that the RNHCI acconmmodati ons are required by the Free Exercise
Cl ause; but they surely satisfy the Texas Monthly test for a
significant burden on religion justifying a discretionary
accommodation by the legislature. Unlike the sales tax exenption for



religious publications struck down in Texas Monthly, here it is clear
that requiring citizens to pursue nedical treatnent in order to be
eligible for nursing benefits under Medicare "would offend their

gel i gious beliefs [and] inhibit religious activity." 489 U S. at 18.

The plaintiffs’ whole case rests on m scharacterizing the RNHCI
accommodati ons as goi ng beyond renmoval of a burden and actually
creating an affirmative preference for religion - as though Congress
granted $3,000 to each religious citizen and only $2,000 to each
nonreligious one. But this is sinply wong. The district court’s
deci sion and the appellees’ briefs (Church’s Br. 32-36, U S.

Br. 24-30) anply show why the acconmmodati ons sinply restore the
ability of citizens with objections to nmedical care to receive part
of the universal Medicare benefits offered to sick persons. See
Dist. Ct. Op. at 12 (by receiving rei nbursenent for nursing services
al one, religious nedical objectors receive only a "subset" of

benefits available to other citizens). |Indeed, since the Medicare
and Medicaid statutes already provide coverage for a wide variety of
health care choices, the extension of limted benefits for nursing

care to religious nedical objectors does nothing nore than include

t heir choice anong the "broad spectrum of "private choices" covered
by a neutral, general program of governnent aid. Mieller v. Allen,
463 U.S. 388, 398-99 (1983); accord Wtters v. Dept. of Services, 474
U.S. 481, 487-88 (1986); Zobrest v. Catalina Foothills School Dist.,
509 U.S. 1, 8-9 (1993).

An alternative way of posing the "burden" question is to ask
whet her the governnment acconmmobdati on goes beyond lifting a burden and
creates an affirmative incentive to practice religion. As Chief
Justice Rehnqui st has witten, governnent is permtted to take action
that "does not have the effect of ‘inducing religious belief, but
instead merely ‘accommodates’ or inplenments an i ndependent religious
choice.” Thomas, 450 U. S. at 727 (Rehnquist, J., dissenting on other
grounds). Accord Agostini v. Felton, 521 U S. 203, 117 S. Ct. 1997,
2014 (1997); Zobrest, 509 U S. at 9-10 (both uphol ding benefits

The plaintiffs and their supporting amici argue that these dear holdings of the unemployment
benefits decisions are now ingpplicable because those decisions were narrowed by Employment
Divisonv. Smith. But Smith did not question that the denid of benefits impased a Significant burden on
religious citizens. It held only that such a burden does not violate the Free Exercise Clause if it results
from a"neutrd, generdly applicable law" (494 U.S. at 881), and that the unemployment benefits laws
were not generdly applicable because their overd| standard of "good cause' for refusing work
" created a mechanism for individualized exemptions™ thet the state “[could] not refuseto extend . . . to
cases of ‘religious hardship’ without compelling reason.” 1d. & 884 (quotation omitted). Smith itself
makes clear that the fact that an accommodation is not required does not mean it is forbidden (id. at
890): the plaintiffs use of Smithisdirectly a odds with that decison’s theme of legidative discretion on
the matter of accommodating religious conduct.



prograns that created no financial incentive to use religious
institutions). Despite the plaintiffs’ suggestions to the contrary
(Br. 35), there is no reason to think that the RNHCI provisions
i nduce people to seek spiritual treatnment or go to religious
facilities. The accommodations require citizens to el ect between
medi cal and nonnedical treatnment, and the vast majority of Anericans
beli eve nmedical care is the nost effective health care option and,
out of sinple self-interest, would not want to forego it when they
became sick. Nor is there any reason to think that those who fail to
qualify for Medicare coverage will be able to obtain benefits for
pure custodial care by going to RNHCls. The statutes still require
RNHClIs to ascertain that a patient’s medical condition is covered in
order to trigger benefits for nursing care, and such determ nations
are subject to several levels of adm nistrative and judicial review?
Because the plaintiffs cannot show that these particular
accommodati ons induce religious practice rather than merely lifting a
burden fromit, they instead nake a broadsi de attack on religious
accommodations in general. Many of the plaintiffs’ arguments entail
that all provisions freeing religion fromgenerally applicable
regul ations are invalid. For exanple, the plaintiffs argue that
"[a] ccommodati on does not include adjustnent to religiously grounded
preferences" (Br. 25) and that "[u]sing religious theology as a
statutory classification to achieve a perm ssible secular result is
i nherently contradictory” (id. at 38). But obviously any instance of
accommodation of religion is an adjustment by governnent to the
religiously grounded beliefs and decisions of sonme citizens. And
obvi ously any instance of acconmmodati on "us[es] religious theol ogy"
inthat it refers to a particular theological belief or practice that
has cone in conflict with the law and that is being accommpdat ed.
The plaintiffs’ argunments would invalidate all of the hundreds,
per haps thousands, of accommodati ons specifically for religion found
in federal and state statutes and regulations. This Court should
reject such a radical attack on our "happy tradition" of avoiding
cl ashes between | aw and conscience (G llette, 401 U. S. at 453-54).
Even read nost narrowy, the plaintiffs’ claimis that no
governnment benefits program can make any special provision to avoid
forcing religious believers to violate their conscience if they
accept the benefits. The plaintiffs’ brief makes cl ear that they
woul d characterize any religious accommodation in a benefits program

as an invalid "special benefit." They argue that "[r]eligious
accommpdation . . . has only been applied to ‘exenptions from onerous
duties’" and "has never been applied to uphold special religious
inclusion in a governnment benefit program” Plaintiffs’ Br. 40;

?The plaintiffs argue that there is not sufficient review of the RNHCI’ s coverage decisions, but
amici believe that the appellees’ briefs refute that claim. Church’s Br. 36-39; U.S. Br. 42-44.



accord id. at 25, 41. They say that any religion-specific provisions
in a government benefits statute violate "the neutrality and
secularity requirenents"” of Lenon v. Kurtzman because they are not
"made available to both religious and secul ar beneficiaries"” (id. at
34) and because they "define their beneficiaries by reference to
religion" (id. at 24).

We have already shown why freeing religious believers fromthe
choi ce between violating their faith and | osi ng governnment benefits
is consistent with case |l aw and with notions of fairness, religious
tol erance, and universal coverage. Modreover, the plaintiffs’
position here would cast into doubt a | arge nunber of accommodati ons
gi ven specifically to religion in federal and state prograns of
funding.® For exanple, religious institutions receiving general
federal child care grants are both exenpt fromthe condition
prohi biting religious discrimnation and specifically permtted to
require enployees to refrain from al cohol or drug use. 42 U S.C 8§
98581(a)(1)(B). Religious institutions receiving federal noney under
contracts to provide welfare services are simlarly exenpt fromthe
general condition prohibiting religious discrimnation, as well as
fromany condition that would require the institution to "alter its
formof internal governance." 42 U . S.C. § 604a(f); id. 8 604a(d)(2).
The prohibitions on sex discrimnation by recipients of federal aid
contain exenptions for religious institutions with sex-differenti al
policies required by their religious tenets. 20 U S.C. § 1681
(a)(3); 20 U.S.C. 8 1132c-3(d)(also including exenption for religious
di scrimnation). Indeed, the plaintiffs’ attack would invalidate not
just the RNHCI accommodati ons, but al so anot her accommodation in the
Medi care/ Medi caid statutes that allows a recipient to refuse to
accept nedical services to which she "objects . . . on religious
grounds."” 42 U.S.C. § 1396f; see also id. § 300a-7(accommodati ons
for objections of providers).

The plaintiffs’ attack could also cast into doubt nunerous
accommodati ons in other prograns of governnent benefits. For
exanpl e, since free public schooling is undoubtedly an inportant
t ax- supported state benefit,4 the plaintiffs’ rigid position of "no
special treatnent” could call into question the ability of officials

3For reasons that do not affect its support for appellees’ position in this case, amicusthe
National Council of Churches does not endorse dl of the examples of accommodation listed in this
section of the brief. See Statement of Interest of Nationad Council of Churches in the Addendum, infra
at A-3.

“As former Supreme Court Justice Clark put it, burdensome regulaionsin public schools force
astudent with conscientious objections ether to violate his religious beliefs "or to give up his public
education.” Spencev. Balley, 465 F.2d 797, 799 (6th Cir. 1972) (Clark, J., Sitting by designation)
(fallowing Sherbert explicitly in holding that public high school student with religious objection could not
be required to attend ROTC class as condition of graduation).



to nake adjustnents in public school rules for religious objections
by parents or students. Doubts could be raised as to whether school s
coul d exenmpt students from a generally-required sex education cl ass
that contravened their religious tenets, dress codes that conflicted
with their religious garb, or school events that occurred on their
Sabbath - in contrast with nunerous school policies of accommpdati on
and wi th nunerous court decisions approving such policies.?®
Li kewi se, since governnent enploynent is an inportant tax-supported
benefit (see, e.g., Perry v. Sindermann, 408 U.S. 593, 597 (1972)
(citing nunmerous cases)), the plaintiffs’ position would call into
guestion many provisions requiring governnent agencies to nake
accommodations for various religious practices of their enployees.
See, e.g., Title VII, 8 701(h), 42 U.S.C. § 2000e(g) (requiring
enpl oyers, including governnments to "reasonably accommodat e”
enpl oyees' religious practices); 5 U.S.C. 8 5550a (federal enployees
who nust be absent from work for religious reasons nust be allowed to
do so, and make up the work when possible); Wite House, Guidelines
on Religious Exercise and Religious Expression in the Federal
Wor kpl ace 8 1(c) (1997) (requiring accommodati on of federal
enpl oyees’ religious needs including Sabbaths, religious holidays,
and religious garb); Rankins v. Comm on Professional Conpetence, 24
Cal. 3d 167, 593 P.2d 852, 154 Cal. Rptr. 907 (1979) (state
constitution requires governnment to accommodate enpl oyees’ religious
tenets). See also Quaring v. Peterson, 728 F.2d 1121, 1125, 1127-28
(8th Cir. 1984), aff’d by an equally divided Court sub nom Jensen v.
Quaring, 472 U.S. 478 (1985) (holding that accommodati ng plaintiffs’
religious objection to being photographed, so as not to deny her
"“inportant benefit" of a drivers’ license, would not violate the
Est abl i shnment Cl ause).

The breadth of the plaintiffs’ argunment may al so be shown by
consi deri ng hypothetical exanples. Suppose, for instance, that a
| ocal governnent provided funds for entities to conduct youth
recreational activities and directed that they be schedul ed on Friday
or Saturday so as not to interfere with schoolwork. |If a Jew sh
religious agency objected that it could not conduct activities on
Friday nights or Saturdays because of Sabbath restrictions, the

°Just afew examplesinclude Cd. Educ. Code § 51240 (exempting children whose families
object on religious grounds from hedth, family life, and sex education classes); Ala. Code § 16-41-6
(exempting children who object on religious grounds from certain health and drug-education classes);
Ala Code 8§ 16-30-3 (exempting public school students from immunization requirementsiif their parents
object on religious grounds); Hsu v. Rodyn Free School Dist., 85 F.2d 839, 864-66 (2d Cir. 1996)
(exempting student religious club from generd school antidiscrimination policy would not violate
Establishment Clause); Church of God (Worldwide) v. Amarillo Indep. School Dist., 511 F. Supp.
613, 618 (N.D. Tex. 1981) (exempting from school -attendance policy student who observed several
religious holidays would not violate Establishment Clause).



plaintiffs’ position would forbid the governnent from enacting a
provi sion allow ng recipient agencies with conscientious religious
obj ections to conduct activities on another night. By the
plaintiffs’ logic, such a provision too would be invalid because it
is a "special religious inclusion in a governnent benefit program?"
that covers "only religious institutions and [beneficiaries]," and
"define[s its] beneficiaries by reference to religion.” The

Est abl i shment Cl ause does not require such a crabbed and intol erant
reading of religious liberty.



1. THE CRITERIA I N THE RNHCI ACCOMMODATI ONS ARE NOTA SECT
PREFERENCE, BECAUSE THEY ARE BASED ON " NEUTRAL, SECULAR
REASONS. "

Since the plaintiffs cannot show that the RNHCI acconmmodati ons
constitute invalid favoritismfor religion, they are reduced to
arguing that the terms of the acconmmodati ons create an
unconstitutional preference for the Christian Science faith. But
this argunent simlarly fails. As anended, the RNHCI acconmodati ons
on their face extend to any "religious nonnedi cal health care
institution,” not just to Christian Science ones. Congress plainly
showed its expectation that the expanded provisions m ght make ot her
institutions newmy eligible, when, for exanple, it set the initial
cap on expenditures at nore than doubl e the anount of previous annual
payments under the Christian Science-only provisions (42 U S.C. 8§
13951 -5(c)(2)(O)(ii)(l)).

Di sregarding this text and evidence, plaintiffs nonethel ess
claimthat Congress purposely "gerrymandered” the RNHCI
accommodations so as to benefit only Christian Science institutions.
As a result, they claim the accommdations are invalid under the
strict scrutiny test applied in Larson v. Valente, 456 U S. 228
(1982). Again, their challenge fails because it would destroy the
flexibility that Congress has repeatedly been held to have in making
an acconmodation in a particular statute to take account of that
statute’s burden on a particular religious practice.

In many situations in which the |egislature acconmopdat es
religious
conduct in a particular statutory context, the acconmodati on wil
extend in practice to only one or a few groups. That is partly
because the legislature is addressing only the conflict with
religious conduct caused by the particular statute in question; and
partly because the |egislature often has good secul ar reasons for
setting limts on the accommodation, limts that in practice rule out
the claims of certain other religious groups. For these reasons, the
appropriate analysis for the RNHCI accommpdations is not strict
scrutiny under Larson v. Valente. Rather, the appropriate standard
is that of Gllette v. United States, 401 U. S. 437 (1971), which
rejected an Establishment Clause challenge to the federal exenptions
frommlitary service on the ground that Congress had "neutral,
secul ar reasons" (id. at 457) for exenpting those who had a religious
objection to all wars but not those whose objection was only to a
particular war. As long as the accommodati on al ready satisfies the
Lenon test as clarified in Texas Monthly - as this one does (see part
) - the fact that it benefits some faiths and not others need be



justified only by "neutral, secular reasons" under Gllette.®

Am ci need not repeat the extensive record as to Congress’s
"neutral, secular reasons" for setting the eligibility criteriain
t he RNHCI accommodati ons; we agree with the appellees’ summary of
t hose reasons. See Church’s Br. 42-45; U S. Br. 26-28. The Suprene
Court in Gllette held that Congress could legitimtely exenpt only
total conscientious objectors because allow ng selective objection
coul d produce self-interested clains and "erratic or even
di scrim natory decisionmaki ng" (401 U. S. at 455-56). Congress did a
very simlar thing here: it limted the RNHCI accommodations to
i ndi viduals and institutions using solely nonnedical treatnment, in
order to ensure that nedical treatnment would not be given w thout
medi cal regul ation and that institutions or individuals would not
feign a conscientious objection in order to obtain both nedical and
nonnmedi cal benefits. There is no basis to question Congress’s
judgment that the eligibility criteria are "necessary to protect the
health and safety of patients in such institutions and to prevent
fraud and abuse.” H R CoNF. Rep. at 769 (App. 599).

The plaintiffs give no reasons why the RNHCl eligibility
criteria do not serve the neutral purposes - ensuring regul ati on of
nmedi cal treatnment for safety, preventing fraud and abuse - that
Congress indicated. Instead, they make a nunber of broad attacks,
which if accepted in other cases would destroy the ability of
| egi slatures to make religious accommdations in particul ar statutes.
The point may be made nore clearly by showing the effect that the
plaintiffs’ arguments would have on a religious exenption that the
Suprene Court has expressly endorsed: the exenption in a nunber of

®Larson explicitly set forth two features that made the rdligious digtinctions in that statute
suspect, and different from afamiliar accommodation like thet in Gillette - and from the RNHCI
accommodations. Firg, the digtinctionsin the Larson datute still were smply "between different
religious organizations," while the terms of the Gillette accommodation "focused on individua
conscientious belief, not sectarian affiliation” and could be raised by persons with the relevant belief no
matter what officid affiliation they had. Larson, 456 U.S. a 247 n.23. Smilarly, itisclear thet the
RNHCI accommodations aim at accommodating a conscientious belief of individuas and organizations
- objection to medica treastment and seeking of nonmedicd treatment - and that individuas and
organizations with such abelief can benefit from the accommodations even if they come from other
faths. See, eg., suprap. 19 (Congress budgeted additiona expendituresin anticipation of newly
eigible ingtitutions); Church Br. 5 (Chrigtian Science sanatoria are open to persons of other faiths
seeking spiritud treatment).

Second, Larson noted that the different treatment of organizations there was "ddiberae’ (id.);
indeed the legidative history showed an "explicit intention of including particular religious denominations
[such asthe *‘Moonies'] and not others [such as the Roman Catholic Church].” Id. a 254-55. Here
thereis no evidence of a congressona desire to exclude other groups besides Chrigtian Scientists; there
is nothing like the strong evidence necessary to warrant attributing an invidious motivation to Congress.



states’ drug statutes for the sacranental use of peyote, to which the
Court referred approvingly in Smth, 494 U S. at 890.

For example, the plaintiffs argue that there can be no neutral,
secul ar reason for the accommodati on of persons with religious
bel i efs agai nst medi cal treatnent, because "[u]sing religious
t heol ogy as a statutory classification to achieve a perm ssible
secular result is inherently contradictory.” Plaintiffs Br. 38. But
since the very point of an accommdation is to |ift a particular
burden on religion froma particular statute, the |egislature nust
refer to that belief (to a "religious theology") in order to set the
boundari es of the accommpdation. O herw se, no accommodation for a
particul ar conflict between religion and | egal duties could ever be
made. The | egislature would be forbidden from exenpting religious
peyote users fromthe drug | aws because it would have to refer to
their theol ogical belief that peyote use is a sacranment or a
religious duty.

Li kewi se, the plaintiffs lay great stress on the fact that (for
now) only Christian Science institutions appear to neet the
eligibility criteria. Indeed, plaintiffs go so far as to suggest
that "the statute’ s actual reach is determ native of the question" of
sect preference. Br. 45. But many accommpdati ons enacted in
specific statutory contexts will benefit only one or a few groups.
That does not necessarily reflect invidious discrimnation; the
| egislature has to deal with particular problens as they arise in
particul ar statutory contexts, and it al so may have "neutral
secul ar" reasons for limting the scope of an accommpdati on.
Gllette makes clear that an accommodation is not an unconstitutiona
sect-specific "gerrymander” if its ternms are supported by such
neutral, secular reasons - and as we have noted, the plaintiffs here
have provided no reason to question the ternms Congress set for the
RNHCI accommodati ons. Smith endorsed the exenptions for sacranental
peyote use even though they benefit nmostly Native Anerican believers
and few others, and even though the |laws contain no exenptions for
religious uses of other drugs. As then-Judge Ruth Bader G nsburg
held for the D.C. Circuit in |anguage appropriate here, a
"tightly-cabined" exenption for the use of peyote in "circunmscribed"
cerenmoni es of the Native Anerican Church does not require an
exenption for a less disciplined "religious use of marijuana (or any
ot her controll ed substance)” by a different group. O sen v. Drug
Enforcement Admn., 878 F.2d 1458, 1463-64 (D.C. Cir. 1989), cert.
denied, 495 U. S. 906 (1990) (R G nsburg, J.).

I ndeed, if the plaintiffs are right that the "actual reach" of
a statute is crucial, then there could never be an accommodation for
a religious mnority holding a belief held by no other faith, since
every such accommodati on woul d benefit only one sect. That surely
woul d take the Establishment Clause, a provision designed to protect
religious mnorities, and stand it on its head: the nore a group is



truly a distinctive mnority, the |ess governnment can do to
accommodate it.

Finally, the plaintiffs say that the accommpdati ons are a
preference for Christian Science because Congress stated that they
woul d permit patients in Christian Science facilities to "continue]
]" to receive Medicare and Medicaid benefits. Br. 39. But that is
to argue, nonsensically, that the |egislature cannot enact an
accommodation for religious practice if it has sone idea of a
particul ar group that the accommdation will protect. Such an
argunment woul d stri ke down scores of |egislative accommdations in
particul ar statutes. There can be no doubt that the |egislatures
that enacted the statutory exenptions for sacranental peyote use had
in mnd that it would shield menbers of the Native American Church
who use peyote - and indeed after Smth rejected the constitutional
claim exenptions could be (and were) enacted so that Native Anerican
bel i evers could "continue" to be protected in their worship.

LT HEALTH CARE FACI LI TI ES MAY CONSTI TUTI ONALLY RECEI VE
GOVERNMENT Al D FOR PHYSI CAL HEALTH CARE EVEN THOUGH THE
FACI LI TI ES HAVE A RELI Gl OQUS ORI ENTATI ON AND AFFI LI ATI ON

Finally, there is no nerit in the plaintiffs’ "as applied"
chal l enge to the receipt of Medicare and Medicaid rei mbursenments by
Christian Science sanitoria. The plaintiffs argue that the
rei mhursenments fund religious teaching; but that contention is
directly contradicted by the | anguage and background of the RNHCI
provisions, which |imt funding to "physical care"” such as bed,
board, nursing services, and nursing supplies. 42 U S.C. 8
1395-5i(5)(a)(2); see also HR Con. Rep. at 768 (App. 598) (funding
only itenms and services "plainly secular in nature,” and not
including spiritual treatnent itself). |In an attenpt to overcone
this barrier, the plaintiffs and their supporting am ci seek to
i nvoke the presunption that governnment assistance flowing to a
"pervasively sectarian institution" is alnost always invalid because
it will inevitably be used to finance religious teaching. The
plaintiffs’ attenpt, however, should be rejected for several reasons.

First, even a "pervasively sectarian institution"” may receive
governnment funding for nursing services such as bathi ng, dressing,

f eedi ng, and washi ng and bandagi ng wounds, the tasks perfornmed by
Christian Science nurses. See Cook Aff. para. 6 (App. 183); Holtzman
Aff. para. 6 (App. 818). The Suprenme Court has held several tines

t hat benefits for physical health care may be provided even to
students in elenmentary and secondary schools - the quintessenti al
exanpl e of "pervasively sectarian” institutions - because such
services are "secular, neutral, and non-ideol ogical" and therefore
"do not have the primary effect of advancing religion.” Wl mn v.
Walter, 433 U S. 229, 242 (1977) (uphol ding funding of speech and



heari ng di agnostic services in parochial schools, and noting that the
fundi ng of nursing services was so accepted that it had not even been
chall enged in the lawsuit). Accord Meek v. Pittenger, 421 U S. 349,
364, 368 (1975); Lenon v. Kurtzman, 403 U.S. 602, 616-17 (1971).

The argunents of the plaintiffs and their amci as to why
nursing services in Christian Science sanitoria are forbidden
"religious" activity would dangerously inject courts into the
exam nati on of nursing services at many religiously affiliated
hospitals across the nation. For exanple, the am ci point out that
Christian Science nurses nust be nmenbers of the Church and nust
attend religious services, are instructed and encouraged to believe
"that Christian Science nursing is a religious mnistry," and
"frequently read to patients fromthe Bible or fromother Christian
Science literature” and talk to patients about Christian Science.

AAP Br. 9-10; see also MCLU Br. 22-23. These characteristics do not
fundamental |y di stinguish Christian Science nurses fromthose in

ot her religious hospitals. The hospital in Bradfield v. Roberts, 175
U.S. 291 (1899), like countless other Catholic facilities, was
staffed by nuns who served as nurses, yet the Court still allowed it
to receive direct federal grants for building construction.

Cbvi ously, a great many nurses, including those in both religious and
secul ar hospitals, see their work "as a mnistry to which we’ve been
call ed by God." NURSES CHRI STI AN FELLOASHI P, CONCEPTS IN NURSING - A

CHRI STI AN PERSPECTIVE 4 (1990). And Christian Science nurses nmay speak
and read to patients about religious matters when asked, but that too
is common in other religious hospitals. Neither of these points
detracts fromthe fact that the primary purpose of Christian Science
nurses is to provide basic physical care, which the Court has nade
clear is "secular and non-ideol ogical ."’

"The Court’s most recent Establishment Clause decision, Agogtini v. Felton, 521 U.S. 203,117
S. Ct. 1997 (1997), further supports the proposition that wholly secular aid can be provided even to
indtitutions whose aimaosphere is sgnificantly religious. There the Court overruled previous decisons
that had forbidden the provison of public school teachers for remedia classesin rdigious schoals, even
though those decisions had been based on the factud premise that nearly dl of the schools receiving ad
"were ‘pervasvey sectarian’ in character.” Agodtini, 117 S, Ct. at 2008 (quoting and overruling Grand
Rapids School Digt. v. Bal, 473 U.S. 373, 379 (1985); dso overruling Aguilar v. Felton, 473 U.S.
402 (1985)). Despite the character of the schools, the Court did not apply the presumption that
virtualy any ad given to them would directly promote religious teaching unless it were subject to
intrusive monitoring. Instead the Court looked at the particular activity in question - the placing of
public school teachersin religious schools to teach secular subjects - and found that it did not "have the
impermissible effect of advancing religion through indoctrination.” Agogtini, 117 S. Ct. a 2014. If
Agodtini permits the funding of an activity even in the dassc "pervasvey sectarian” indtitution -
elementary and secondary schools - this Court should be loath to take the giant step of gpplying the
doctrine for thefirst time to physical servicesin a hedth care inditution.



Second, the "pervasively sectarian” analysis has never been
extended to question aid to health care institutions, and this Court
shoul d not take that dramatic step. The Suprene Court has applied
the "pervasively sectarian" doctrine in a nunmber of decisions
i nvol ving various fornms of aid to religious educational institutions.
The Court held that even if such aid were facially limted to certain
secul ar activities of the school, it would have the inperm ssible
effect of directly supporting religious teaching because all the
teaching at the school was perneated with religion. See, e.g.,
Lenon, 403 U. S. at 617. But in the health care area, it is perfectly
possi bl e for non-ideol ogi cal physical care, such as nursing services,
to be separated fromreligious teaching and proselytization - and for
t he government to fund only the former, as it does in the RNHCI
provi sions. Wl man, supra.

Unli ke the work of schools, whose central and pervasive purpose
is to teach and to inculcate values, much of the work of health care
entities consists of providing physical services - from nedical
attention to sinple assistance with bathing, washing, or feeding -

t hat are unquestionably "secular” and "non-ideol ogical" as the
Suprenme Court understands those terns. Thus, if the provision of
health care is secul ar and non-ideol ogi cal even in a pervasively
sectarian elenmentary school, it is all the nore so in an institution
where providing physical health care is the primary m ssion. \When
such services constitute a major focus of the institution, it is
sinply inappropriate to apply the "pervasively sectarian" concept.
For this reason, the Court in Bowen v. Kendrick, 487 U S. 589 (1988),
warned that to extend the definition of "pervasively sectarian”
beyond "parochial schools" would "jeopardi ze governnent aid to
religiously affiliated hospitals" even when governnment "is
subsi di zing the purely nmedical services provided to the patient."”

ld. at 611, 613. And although the dissent in Kendrick was willing
to extend the | abel "pervasively sectarian” to the entire class of
religious famly-service agencies involved there, the dissenters
still enphasized that health care facilities are different. ld. at
641 (Bl ackmun, J., dissenting); id. at 623 (O Connor, J.,
concurring).

To be sure, religious hospitals and other health-care
facilities and their enployees perform many of their tasks out of
deep religious notivation. But as we have already noted, that does
not transformthe tasks thenselves into "religious activity" from
whi ch the governnent is required to withhold funds avail able to other
heal t h-care providers. Such a conclusion would discrimnate agai nst
certain providers of health care (and the patients who wish to
recei ve such care) solely on the basis that the providers’ notivation
is religious. See Truitt v. Board of Pub. Wrks, 221 A 2d 370, 392
(Md. 1966) (holding that such an exclusion would create
"constitutional problenms”). Accordingly, courts have repeatedly



uphel d the provision of health care financing to religiously
affiliated institutions anong others. See id. at 387-92; Tulsa Area
Hosp. Council v. Oral Roberts Univ., 626 P.2d 316, 318 (Ckla. 1981)
(uphol di ng funding of religious hospital providing "holistic

medi cine” and "mnistry to the body, mnd, and spirit").

To apply the "pervasively sectarian” concept for the first tinme
to health care would suddenly introduce great uncertainty in a system
where it has been settled for a century that religious institutions
may receive governnent funding. Bradfield, supra. Hundreds of
church-affiliated hospitals have recei ved governnent financi al
support for years, and Medicare and Medicaid rei mbursenents are, of
course, particularly crucial to the financing of such institutions.
See, e.qg., Tinothy S. Burgett, Note, Governnment Aid to Religious
Soci al Service Providers, 75 VA, L. Rev. 1077, 1084-85 (1989)
(reporting 1965 study that al nbst 40 percent of Jew sh and Christian
hospitals received direct construction funds under Hill-Burton Act);
EDWARD S. MALLY, JR., HEALTH CARE HANDBOOK 16-18 (1986) (Anerican
Hospital Association survey show ng that 44.7 percent of inpatient
days in Catholic hospitals were supported by Medicare and 9.3 percent
by Medi caid).

Plaintiffs' argunents as to why Christian Science sanitoria are
"pervasively sectarian” illustrate the m schief that the doctrine
will doif it is transplanted to the health care field fromthe
education field. To begin with, the plaintiffs sinply ignore the
evi dence that shows that sanatoria enployees, particularly the
nurses, do not do spiritual healing thenselves, but rather provide
physi cal care and a supportive environnent for their patients. See,
e.g., Church’s Br. 50-51 (summari zi ng evidence); VERNA BENNER CARSON,
SPI RI TUAL Di MENSI ONS OF NURSI NG PRACTICE 100 (1989) (statenent by
non- Christian Scientist that sanatoria "are maintained for those
needi ng nursing assistance in the course of a healing"”) (enphasis
added). If a court were to hold the Christian Science nursing
facilities to be pervasively sectarian because they direct enployees
to provide such a "supportive environment” for spiritual interaction,
it would cause uncertainty for a |arge nunmber of other religious
health care institutions that |ikew se enphasize providing a
spiritually supportive environnent for patient care. See, e.g.,
MALLY, supra, at 10-11 (quoting Ethical Guidelines for Catholic
Health Care Institutions) (enployees of Catholic facilities "have a
special responsibility to foster awareness of the institution’s
primary reason for existence: to bring Christ’s healing confort and
power to all"); Oral Roberts Univ., 626 P.2d at 318 (hospital
provided "mnistry to body, mnd, and spirit").

CONCLUSI ON

The judgnent of the district court should be affirnmed.
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ADDENDUM
STATEMENTS OF | NTEREST

The Christian Legal Society ("CLS"), through the Center for Law
and Religious Freedom (the "Center"), its |egal advocacy and
information arm has since 1975 argued in state and federal courts
t hroughout the nation for the protection of religious speech,
associ ation, and exercise. Founded in 1961, CLS is an ecuneni cal
pr of essi onal associ ation of 4,500 Christian attorneys, judges, |aw
students, and | aw professors, with chapters in every state and at 85
| aw school s.

Using a network of volunteer attorneys and | aw professors, the

A-1



Center provides accurate information to the general public and the
political branches regarding the | aw pertaining to religious exercise

and the autonony of religious institutions. In addition, the CLS
Center has filed briefs amci curiae on behalf of many religious
denom nations and civil liberties groups in virtually every case

before the U S. Suprenme Court involving church-state relations since
1980.

The Society is conmmtted to religious |iberty because the
founding instrument of this Nation acknow edges as a "sel f-evident"
truth that all persons are divinely endowed with rights that no
government may abridge nor any citizen waive. THE DECLARATI ON OF
| NDEPENDENCE (1776). Anopbng such inalienable rights are those
enunerated in (but not conferred by) the First Amendnent, the first
and forenost of which is religious liberty. The right sought to be
uphel d here inheres in all persons by virtue of its endowrent by the
Creator, who is acknow edged in the Declaration. It is also a
"constitutional right,"” but only in the sense that it is recognized
in and protected by the U S. Constitution. Because the source of
religious liberty, according to our Nation's charter, is the Creator,
not a constitutional amendnent, statute or executive order, it is not
nerely one of many policy interests to be weighed agai nst others by
any of the several branches of state or federal governnment. Rather,
it is foundational to the framers' notion of human freedom The
State has no higher duty than to protect inviolate its full and free
exerci se. Hence, the unequivocal and non-negotiable prohibition
attached to this, our First Freedom is "Congress shall make no | aw .

The CLS Center’s national nenbership, tw decades of
experience, and professional resources enable it to speak with
authority upon religious |iberty.

The National Council of the Churches of Christ in the USA
("NCC") is the nation's ol dest and | argest ecunenical body with 35
Protestant, Anglican and Orthodox nmenber communi ons with an aggregate
menbership of nore the 54 mllion. The NCC does not purport to speak
for all of these Christians or for all of these churches but rather
for its General Assenbly which includes representatives of all its
menber bodi es.

The NCC supports the vigorous enforcenent of both the
Est abl i shnment and Free Exercise Clauses and views this case as an
i nportant and perm ssi ble accommdation for Christian Scientists and
others who for religious reasons are unable to accept traditional
medi cal treatnment. However, the NCC does not consider every
accommodation of religion to be either appropriate or perni ssible.

For that reason, it does not endorse all of the exanples listed in
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this amcus brief. |In particular, sections of the Act for Better
Child Care (42 U. S.C. Section 98581) and the Personal Responsibility
and Work Opportunity Reconciliation Act or "Charitable Choice" as it
is commonly known (42 U.S.C. Section 604) which allow religious

di scrimnation in the enpl oyment of persons who provide services
funded directly and entirely by the governnment would seemto cross
the line of accombpdations not permtted by the First Amendnent.
Such di sagreenent over a handful of exanples, however, does not
change the NCC s fundanmental support for the position of the
Department of Health and Human Services or of the Christian Science
Chur ch.

The Christian Medical and Dental Society ("CMDS') was founded
in 1931 and today represents over 10,500 nenbers -- primarily
practicing physicians representing the entire range of nedical
specialties. These nmenbers share a common commitnment to the
principles of biblical faith and the integration of those principles
with professional practice. Anmong other functions, the CMDS Medi cal
Et hi cs Commi ssi on gat hers together nmenber experts in the field of
medi cal ethics who fornmulate positions on vital issues. These
positions are subsequently voted upon for adoption, amendnent, or
rejection by over 100 el ected representatives to the national
convention of the Society.

The National Association of Evangelicals ("NAE") is a nonprofit
associ ati on of evangelical Christian denom nations, churches,

organi zations, institutions and individuals. It includes sonme 43,500
churches from 74 denom nations and serves a constituency of
approximately 27 mllion people. NAE is commtted to defending

religious freedomas a precious gift of God and a vital conmponent of
the American heritage.

The General Council on Finance and Adm nistration ("GCFA") is
the finance and adm nistrative arm of The United Methodist Church.
The United Methodist Church is a worldwi de religious denomn nation
with approximately nine mllion nenbers in the United States, and it
has approxi mately 36,000 | ocal churches in the United States® The
denom nation is enbedded not only in the tradition and teachings of
religious tolerance but also seeks to provide for the maintenance of
wor ship, the edification of behaviors, and the redenption of the
world. GCFA has an interest in this litigation, as it is officially

8 The United Methodist Church is the name of the denomination. Itisnot ajurd
entity capable of filing suit or being sued.
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assi gned under The Book of Discipline to safeguard and protect the
l egal rights and interests of the denom nation (pargraph 807.4).

Clifton Kirkpatrick, as Stated Clerk of the General Assenbly,
is the senior continuing officer of the highest governing body of the
Presbyterian Church (U .S. A ). The Presbyterian Church (U.S. A ) is
the | argest Presbyterian denom nation in the United States, with
approxi mately 2,750,000 active nenbers in 11,500 congregations
organi zed into 174 presbyteries under the jurisdiction of 16 synods.

The General Assenmbly does not claimto speak for all
Presbyterians, nor are its deliverances and policy statenent binding
on the nenmbership of the Presbyterian Church. The General Assenbly
is the highest legislative and interpretive body of the denom nati on,
and the final point of decision in all disputes. As such, its
statenments are considered worthy of the respect and prayerful
consideration of all the denom nation's nenbers.

Since 1988 the General Assenbly of the Presbyterian Church

(U.S.A) has had a policy suggesting that it is ". . . the proper
function of society including governnment in their concern for justice
to ensure equal access to health services.” That sanme Assenbly
adopted a policy urging ". . . substantial deference to the self
understanding . . ." of nontraditional religious groups. VWhile the
Presbyterian Church (U.S.A) has no hesitation to urge its nmenmbers to
utilize traditional nedical treatnments, the General Assenbly

nonet hel ess believes that all taxpayers should enjoy the benefit of
quality health care. The Stated Clerk urges that this Court affirm
Congress's decision to accommpdate the religious beliefs and practice
of these Christian Science adherents.

Respectfully submtted,

Thomas C. Berg Steven T. McFarl and

Cumber | and Law School Counsel of Record

Sanford University Ki mberl ee W Col by

800 Lakeshore Drive Center for Law and Religi ous Freedom
Bi rm ngham AL 3522@hri stian Legal Society

205-870- 2415 4208 Evergreen Lane, Suite 222

Annandal e, VA 22003
703-642-1070

Counsel for Amci Curiae Christian Legal Society, et al.
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