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Question Presented

Whet her governnment officials, contrarytothis Court's decision

in Wdmar v. Vincent, 454 U S. 263 (1981), may deny access to a

comuni ty group sol el y because its speech i ncludes religi ous worship

and i nstruction.
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| . The deci sions below are directly contrary to

the controlling authority of this Court's decision
in Wdmar v. Vincent, 454 U.S. 263 (1981).

A. In Wdmar, the Suprenme Court rejected a policy
essentially identical to the school district
policy in this case and ruled that groups
seeking to neet for religious worship and
religious instruction nmay not be discrimnatorily
deni ed access.

1. The distinction lacks "intelligible content.™

2. The distinction is inadm nistrable
by governnent officials.

3. The distinction will result in
excessi ve entangl enent between
government officials and religion.

4, The distinction is irrelevant for
constitutional purposes.

B. The deci sions below conflict with nunerous
deci sions by this Court and | ower
federal courts protecting equal access for
private religious expression.

C. The decision belowis directly contrary to
this Court's Establishnment Clause and Free



Exerci se Cl ause decisions requiring
governnment officials to treat religion in
a neutral manner.

1. A governnment policy that on its face
di scrim nates agai nst religious
persons viol ates the Free Exercise
Cl ause and the Establishment Cl ause.

2. A government policy that discrin nates
agai nst conduct done for religious
reasons while allow ng the same conduct
done for secul ar reasons violates the
Free Exercise Cl ause.

3. The deci sions below permt differential
treat ment by governnent officials anpng
religious groups, a basic violation of
t he Establishnment Cl ause.

4. The deci sions below will require school
officials to determ ne whether religious
speech is religious worship, religious
instruction, or "perm ssible" speech, in
viol ation of the Establishnent Cl ause.

1. Past Second Circuit decisions denying equal access
for private religious speakers have had a negative
national inpact on religious citizens' free speech
ri ghts.
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Statement of Interest of Amici Curiae

The letters of the parties granting their consent tothefiling
of this brief have beenfiledwi ththe Cerk. Aconplete statenent of

interest for each amicus curiae is included in the appendix.?

Several of the ami ci are religious organizations that have a
| ongstanding interest in protecting equal access for private religious
speakers topublic facilities. Amci Christian Legal Society, Bapti st
Joint Commttee on Public Affairs, National Association of
Evangel i cal s, and Presbyterian Church (U. S. A) have worked to secure
t he ri ght of equal access for nearly tw decades. Several of theamci
have menber congregations or other religious affiliates in NewYork,
Ver mont, and Connecticut, that are likely to be harmed i n the near

future by the discrimnatory policy approved in the decision bel ow

Sunmary of Argunent
The i ssue present ed, whet her governnent of ficials may deny access
to a comunity group solely because its speech i ncl udes religious

wor ship and i nstruction, is controlled by this Court’'s decisionin

!Counsel for a party did not author this brief in whole or in
part. No one, other than the am ci curiae, their nenmbers, or their
counsel, made a nonetary contribution to the preparation or
subm ssion of the brief. Amcus Christian Legal Society received a
grant fromthe Alliance Defense Fund to cover its expenses in
producing this brief. The Alliance Defense Fund is a 501(c)(3)
organi zati on headquartered at 7819 East Greenway Road, Suite 8,
Scottsdal e, Arizona 85260. The Alliance Defense Fund exercised no
control over the content of the brief.
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Wdmar v. Vincent, 454 U.S. 263 (1981). InWdnmar, this Court rul ed

that "religious worship and di scussion...are fornms of speech and
associ ati on protected by the First Arvendnent. " 1d. at 269. This Court
specifically rejectedthe prem se of the courts bel owthat religious
wor ship and instruction nmay be segregated from ot her speech for
di scrim natory exclusion. This Court repudi ated t he argunent t hat
government of ficials coulddistinguishreligious worshipor instruction
from other types of speech because the distinction:

1) lacks "intelligible content,"” (id. at 269 n.6);

2) isinadm ni strabl e by governnent officials, (id. at 269-270
n.6, 271 n.9);

3) creates arisk of excessive entangl enent bet ween gover nnent
officials and religion in determ ning which religious speech is
per m ssi bl e and whi ch rel i gi ous speechisinpermssible, (id. at 272
n.11); and

4) is irrelevant, (id. at 270 n.6).

Free speech protection of religiousinstruction and worship has
been reaffirmed in nunmerous deci sions by this Court before and si nce

Wdnmar. See, e.d., Capitol Square ReviewBoard v. Pinette, 515 U. S.

753 (1995); Rosenberger v. University of Virginia, 515U S 819 (1995);

Board of Education v. Mergens, 496 U.S. 226 (1990); Heffron v.

| nt er nati onal Soci ety for Krishna Consci ousness, Inc., 452 U. S. 640

(1981); Fow er v. Rhode Island, 345 U.S. 67 (1953); Nienotko v.




Maryl and, 340 U. S. 268 (1951); Cantwel |l v. Connecticut, 310 U. S. 296

(1940) .

Mor eover, the courts belowaffirmed a policy that onits face
di scri m nat es agai nst comuni ty groups wi shing to engage inreligious
worship or religious instruction, a blatant violation of the
governnental neutrality required by both the Free Exerci se d ause and

t he Est abl i shnent d ause. See, e.d., Church of Lukunm Babal u Aye, | nc.

v. City of Hi aleah, 508 U.S. 520 (1993); Enploynent D visionv. Smth,

494 U. S. 872 (1990); McDaniel v. Paty, 435 U. S. 618 (1978). The Free

Exer ci se O ause prohi bits governnent of ficials frompenalizing conduct
done for religious reasons while all ow ngthe same conduct done for

secul ar reasons. See Lukum , 508 U. S. at 534-537. Furthernore, the

Est abl i shment O ause is viol ated by governnent officials' attenptsto
sever religious worship or instructionfromother speech, because such
attenpts result i nan excessi ve entangl enent of governnent officials
with religion. Wdmar, 454 U S. at 272 n.1l.

Most troublingly, the decisions bel ow sanction gover nnent al
di scri mi nati on anong religions, favoritismthe Establishnment d ause

vigilantly prohibits. See Larsonv. Valente, 456 U. S. 228 (1982).

Despite undi sputed record evidence that previous uses by other

religious groups for worship and i nstructi on had been permtted, the



courts bel owuphel d the school officials'?denial of access to Full
Gospel Tabernacle. (App.3 17a-22a).

The Second Gircuit's deci sions belowal sothreatenthe religi ous
speech rights of citizens living outsidethe Second Crcuit. Earlier
deci si ons of the Second Circuit have been particul arly damagingto the
equal access right of private religi ous speakers. For exanple, the

Second Grcuit's decisioninBrandonv. Quilderland Central Sch. D st.,

635 F.2d 971 (2d Cir. 1980), cert. denied, 454 U S. 1123 (1981),

triggered a nationw de suppression of high school students'
extracurricul ar religi ous speech. An Act of Congress, the Equal Access
Act, 20 U.S.C 4071et seq. (1994), and a deci sion by this Court, Board

of Educationyv. Mergens, 496 U S. 226 (1990), were necessary to repair

t he extensi ve damage done to rel i gi ous speech by theBrandon deci si on.

See al so, Lanb's Chapel v. Center Miriches Uni on Free School District,

508 U. S. 384 (1993), rev'g, 959 F. 2d 381 (2d G r. 1992) (denyi ng equal
access to religi ous communi ty group seeki ng access to school auditorium
during eveni ngs and weekends).

The deci si ons bel owrest upon a 1997 Second Circuit deci sion

2School officials in this case include school custodians, who in
sone schools apparently nake the initial decision whether a group's
neetings violate the policy against religious worship or instruction.
App. at 9a ("Typically, an application to use school facilities after
school hours is first reviewed by the custodian and the principal for
t he school which the organi zati on seeks to use."), 10a, 2la.

"App." references pages in the Appendi x of the Petition for
Wit of Certiorari filed in this case.
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denyi ng equal access to comruni ty groups seeki ng weekend access to
school facilities for religious worship and instruction, Bronx

Househol d of Faith v. Community School District No. 10, 127 F. 3d 207

(2d Cir. 1997), cert. denied, 118 S. Ct. 1517 (1998). The Second

Circuit's decisions are bei ng used by governnent of ficials beyondthe
Second Circuit to justify discrimnatory treatnment of religious

comruni ty groups. See DeBoer v. Vill age of Oak Park, 1999 LW104726,

*4 (N.D.11l. Feb. 23, 1999), ("Had we been presented wth the facts of

Bronx Househol d, we woul d have reached t he sanme concl usion."), on

appeal, No. 99-1706 (7th Cir. 1999).

Am ci respectful |y suggest that the deci sion bel owneets the
criteriafor summary reversal because t he deci si on bel owpresents an
issue clearly controlled by this Court's authority in Wdnmar v.
Vincent. Inthe alternative, am ci respectfully request that this

Court grant the petition for wit of certiorari.

ARGUMENT

| . The decisions beloware directly contrary to the controlling
authority of this Court's decisioninWdmar v. Vincent, 454 U S. 263
(1981).

The deci si ons bel ow* cannot be reconciled with this Court's

“We refer to "the decisions bel ow' because the Second Circuit
deci si on bel ow consists of a single sentence affirm ng the judgnent
of the district court for "substantially the reasons stated by" the
district court. (App. 2a). The Second Circuit could be so succinct
in this case because the district court relied upon the Second
Circuit decision in Bronx Household of Faith v. Conmunity School
District No. 10, 127 F.3d 207 (2d Cir. 1997), cert. denied, 118 S Ct.
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decision inWdmar v. Vincent, 454 U. S. 263 (1981), inwhichthis Court

rejected astate university's attenpt to prohibit a student group from
nmeet i ng sol el y because t he group wi shed t o engage i n rel i gi ous wor ship
or instruction. Nunmerous decisions by this Court before and after
Wdnar have protected citizens' religious speech, includi ng worship and
instruction. Forty years before Wdmar, the Court held that a
governnment official could not exercise unbridled discretion to

det erm ne whet her private citizens' speech was religious. Cantwell v.

Connecticut, 310 U. S. 296 (1940). Thi s bedrock principle was al so

applied inEow er v. Rhode I sl and, 345 U. S. 67 (1953), whenthis Court

rejected acity ordinance that had beeninterpretedto allow"religious
services" in apark but not "religious addresses.” InFower, this
Court stated that it was not "inthe conpetence of courts under our
constitutional schene to approve, di sapprove, classify, regulate, or in
any manner control sernons delivered at religious neetings." [d. at
70. Finally, Wdnmar has been t he basi s of several decisions by this
Court and | ower federal courts protecting private religi ous expression,
with which the decisions below conflict.

A. In Wdnmar, the Suprene Court rejected a policy essentially
identical tothe school district policyinthis case and rul ed t hat

groups seeking to neet for religi ous worship andreliqgiousinstruction
may not be discrimnatorily deni ed access.

1517 (1998), in which the Second Circuit approved the discrim natory
deni al of equal access to comunity groups for religious worship or
i nstruction.



As inthis case, inWdnmar, public university officials didnot

deny all access to areligious group but conditioned access uponthe

group agreeing not tousetheuniversity facilities for "religious
wor shi p" or "religious teaching." 454 U S. at 265, 266 n. 3. |ndeed,
the Uni versity had "routinely approved" access to university facilities
for the student religious group for a nunber of years. 1ld. at 266 n. 3.
The Uni versity deni ed t he student religi ous group conti nued access only
after the University realized that the group's neetings incl uded
religious worship andreligiousteaching. |d. The University then
concluded that the students' neetings violated its policy
"prohibit[ing] the use of University buildings or grounds ' for purposes
of religious worship or religious teaching.'" [|d. at 265.
Li ke the university officials inWdmar, the respondent school
di strict has deni ed access to school facilities during nonschool hours
to acomunity group sol el y because t he group' s speech woul d i ncl ude
religious worshipandreligiousinstruction. Wiileit allows the group
todistributereligiousliterature or discussreligious naterial at its
nmeeti ngs, the school district policy, Standard Operati ng Procedure
("SOP") 5.9, prohibits religious services or instruction, stati
No out si de organi zati on or group nmay be al | owed t o conduct
religious services or religious instruction on school
prem ses after school. However, the use of school prem ses
by out si de organi zati ons or groups after school for the
pur pose of discussingreligious material or material which

contains areligious viewpoint or for distributing such
material is perm ssible.

ng:



App. 34a.

In Wdnmar, the Suprene Court hel d such a policy unconstitutional
because it violated "the fundanental principlethat astate regulation
of speech should be content-neutral." 454 U. S. at 277. Accord

Rosenberger v. University of Virginia, 515 U. S. 819, 828 (1995) ("It is

axi omati c that the governnment may not regul ate speech basedonits
substantive content or the nmessage it conveys.")
I n Wdmar, the Suprene Court specifically ruledthat "religious

wor shi p and di scussion...are forns of speech and associ ati on protected

by the First Amendnent." 454 U.S. at 269, citing Heffron v.

| nt er nati onal Soci ety for Krishna Consci ousness, Inc., 452 U. S. 640

(1981); Nienmptko v. Maryl and, 340 U. S. 268 (1951); Sai a v. New York,

334 U. S. 558 (1948). Most recently, noting that "governnment
suppressi on of speech has so comonly been directed precisely at
religious speech,” this Court reiterated that freedom of speech

protects "even acts of worship."” Capitol Square Review Board v.

Pinette, 515 U S. 753, 760 (1995), citing Wdmar, 454 U. S. at 269 n. 6.

In Wdnar, this Court rejected the argunent that religi ous worship
can be di stingui shed fromot her religi ous speech and di scrimnatorily
excluded from public facilities for four reasons:

1. The distinctionlacks "intelliqgiblecontent." Adistinction

bet ween "rel i gi ous worshi p and i nstruction” and ot her speech | acks

"intelligible content" because, as this Court explained in Wdnar:



Ther e i s noindicationwhen'singing hymns, reading scripture, and
t eachi ng bi blical principles,' ceaseto be'singing, teaching, and
reading' --all apparently fornms of 'speech,' despite their
religious subject matter--and becone unprotected 'worship.

454 U. S. at 269 n.6 (citationomtted). See al so, Rosenberger, 515

U S at 845. See al so, Church of the Lukum Babal u Aye v. Hi al eah, 508

U. S. 520, 534-537 (1993) (gover nnent vi ol at es Free Exerci se d ause when
it prohibits conduct done for religi ous reasons while allow ng simlar
conduct done for secul ar reasons).

2. The distinctionis inadm ni strabl e by governnent officials.

InWdmar, this Court concl udedthat governnent officials shoul d not
be maki ng the i nqui ri es necessary to adm ni ster a di stinction between
religious worshipor instruction and ot her speech. Indeed, this Court
"doubt[ed] that it would lie within the judicial conpetence to
adm ni ster” a distinction between "religious worship" and ot her
"religious speech,” (454 U.S. at 269 n.6), and characterized the
distinction as "judicially unmnageable,” (id. at 271 n.9). Asthis
Court expl ai ned:

Merely todrawthe distinctionwouldrequirethe university-
-and ultimately the courts--toinquireintothe significance
of words and practicestodifferent religious faiths, andin
varying circunstances by the sane faith. Suchinquiries
woul d tendinevitablytoentanglethe Statewithreligionin

a manner forbidden by our cases.

ld. at 269 n.6 (citations omtted). See al so, Rosenberger, 515 U. S. at

845.

Simlarly, inFow er v. Rhode Island, 345 U. S. 67, 69 (1953), this




Court rejected a city ordi nance t hat had beeninterpretedto all ow
"religious services" inapark but not "religious addresses."” This
Court characterized governnent officials' determ nationthat speech was
a "sernon" as opposed to an "address" as "nerely anindirect way of

preferring onereligionover another." 1d. at 70. This Court stated
that it was not "in the conpetence of courts under our constitutional

scheme t o approve, di sapprove, classify, regulate, or i n any manner

control sernons delivered at religious neetings." [|d.

Simlarly, inits |andmark decisioninCantwell v. Connecticut,

310 U. S. 296 (1940), this Court held that government of ficials may not
exerci se unbridl ed di scretionto determ ne whet her speechis or i s not
religious. As Justice Souter has remarked, it is hardto "inmagine a
subj ect | ess anenabl e to t he conpet ence of the federal judiciary, or
nor e del i berately to be avoi ded wher e possi bl e" t han determ nati ons

about thereligious content of speech. Lee v. Wi sman, 505 U. S. 577,

616- 617 (1992) (Souter, J., concurring). See also, Enpl oynent D vi Sion

v. Smith, 494 U S. 872, 889-890 n.5 (1990) (federal judges shoul d not
"regul arly bal ance against the inportance of general |aws the

significance of religious practice"); Corporationof the Presiding

Bi shop v. Anpbs, 483 U. S. 327, 336 (1987)("[I]t is asignificant burden

on areligious organizationtorequireit, on pain of substanti al
liability, to predict whichof its activities asecular court will

consider religious.").
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3. Thedistinctionwill result in excessive entangl enent bet ween

government officials andreligion. Inquiries by governnent officials

trying to adm ni ster a distinction between religious worship and ot her
religious speech "wouldtendinevitably toentanglethe Statew th
religioninamnner forbidden by [this Court's] cases.” Wdmar, 454
U.S. at 269-270 n. 6. Excessive entangl enent woul d result because
governnment officials "would need to determ ne which words and
activitiesfall within'religious worshipandreligiousteaching.'"

ld. at 272 n.11. The Court suggested such determ nati ons were "an
i npossi bl e task i n an age where many and vari ous beliefs neet the
constitutional definitionof religion.” |d. (quotation nmarks and

citation omtted).

Agai n, in Rosenberger, this Court condemmed such deci si onmaki ng
by governnent officials as raising "the specter of governnental
censorship." 515 U. S. at 844. The Court conti nued:

As we recogni zed i nW dmar, official censorship wouldbe far nore

i nconsi stent with the Establishment O ause's di ctates than woul d

gover nment al provi sion of secul ar printing services onareligion-

bl i nd basi s.
|d. at 845.

Beyond t he "i npossi bl e t ask” of det erm ni ng whi ch words constitute
"religious worship and religious teaching," the Court in Wdnar

recogni zed t hat application of such a policy woul d create "a conti nui ng

need t o nonitor group neetings to ensure conpliancewiththerule.”

11



454 U. S. at 272 n. 11. See al so, Board of Educati on v. Mergens, 496

U.S. 226, 248, 253. This continual supervision of religious groups'
neetingsisitself the quintessential exanpl e of unconstitutional
excessi ve entangl enent.

Because t he school district policyinthis caseis essentially
identical tothe university policy struck down inWdnar, it creates
t he sane excessi ve ent angl enent bet ween school district officials and
religion. Inits overly zeal ous attenpt to avoi d an Est abl i shnent
Cl ause viol ation, the court bel owinfringed uponthe Establishnment
Cl ause by permtting governnment officials to inplenment a policy
di sti ngui shi ng between "rel i gi ous di scussi ons" and "reli gi ous services
or instruction.”

4. The distinctionisirrelevant for constitutional purposes.

In Wdmar, this Court stated:
[ There i s] noreason why t he Est abl i shnment Cl ause, or any ot her
provi si on of the Constitution, wouldrequire different treatnent
for religious speech designedtow nreligious converts than for
religious worship by persons al ready convert ed.

454 U. S. at 270 n.6 (citationomtted). Inalonglineof pre-Wdnar

precedent, the Court has held that the First Anendnment protects private

speech for purposes of proselytizing persons of other faiths, or

persons of no particular faith.® InWdmar, this Court sawno valid

5See, for exanple, Fowl er v. Rhode Island, 345 U S. 67
(1953)(religious speech in park); N emptko v. Mryland, 340 U. S. 268
(1951) (sane); Kunz v. New York, 340 U. S. 290 (1951)(denunci ati on of
religion on public streets); Saia v. New York, 334 U S. 558
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reason for distinguishingthese nunerous precedents in order to give
| ess protectiontoreligious worship andinstruction anong nenbers of
the sane faith. In other words, religious worship and instruction
anong nenbers of the sane faith should be at | east as protected as
religious speech (suchasreligious literature distribution) to persons
who do not agree with, and often object to, a particul ar religious
nmessage.

I ronically, inthe Second Grcuit, worship exercises bystudent
religious groups i mredi at el y bef ore or after school on public secondary
school canpuses nust be permtted, while worship exerci ses by community
religious groups are di scrimnatorily excluded fromthe sane school s.

Conpar e Hsu v. Roslyn Uni on Free School District No. 3, 85 F. 3d 839 (2d

Cir.), cert. denied, 117 S. Ct. 608 (1996)(the Equal Access Act, 20

U.S.C. 4071, et seq. (1994), protects secondary student religious

meetings for religious worship and i nstruction) with Bronx Househol d of

Faith v. Community School District, 127 F.3d at 213 (di sti ngui shing

Equal Access Act cases, includinghsu, to deny equal access on weekends

(1948) (anplification of religious speech in public park); Marsh v.

Al abama, 326 U.S. 501 (1946)(religious solicitation); Tucker V.
Texas, 326 U.S. 517 (1946)(sanme); Mirdock v. Pennsylvania, 319 U S
105 (1943)(sane); Largent v. Texas, 318 U S. 418 (1943)(religious
literature distribution); Jam son v. Texas, 318 U. S. 413
(1943)(sane); Martin v. Struthers, 319 U. S. 141 (1943)(sane);
Cantwel |l v. Connecticut, 310 U. S. 296 (1940)(religious solicitation);
Schneider v. New Jersey, 308 U. S. 147 (1939)(religious literature);
Lovell v. City of Griffin, 303 U S. 444 (1938)(sane).
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to conmmunity group for religious worship and instruction).?®

B. The deci si ons bel owconflict with nunerous deci sions by this Court
and | ower federal courts protecting equal access for private reliqgious
expressi on.

This Court's decision in Wdmar rests on nunmerous earlier
deci sions requiring governnent to be neutral inits treatnment of

citizens' religious speech. See, e.qg., Cantwell v. Gonnecticut, 310

U.S. 296 (1940); Kunz v. New York, 340 U. S. 290 (1951); Nienotko v.

Maryl and, 340 U.S. 268 (1951); Fowl er v. Rhode Isl and, 345 U. S. 67

(1953); cf., MDaniel v. Paty, 435 U S. 618 (1978) (prohibiting

discrimnatory treatnent based on religious profession). AndWdnar is
t he bedrock for this Court's inportant subsequent deci si ons i nBoard of

Education v. Mergens, 496 U. S. 226 (1990) (appl yi ngW dmar to uphold

constitutionality of Equal Access Act, 20 U. S. C. 4071et seq. (1994),
requiring equal access for student religious groups for prayer and

Bi bl e st udy on public secondary school property); Lanb's Chapel v.

Center W©Moriches Union Free School District, 508 U S. 384

The United States Secretary of Education has advi sed school
superintendents that student religious groups' neetings for religious
worship and instruction are protected in public secondary school
facilities, as follows:

Prayer services and worship exercises covered: A neeting,
as defined and protected by the Equal Access Act, may
include a prayer service, Bible reading, or other worship
exerci se.

Rel i gi ous Expression in Public Schools, Departnent of Education,
Letter from Secretary Richard Riley (August 10, 1995).
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(1993) (appl yi ng Wdnmar t o protect equal access for conmmunity religi ous
group to public school facilities that were assunmed to be a nonpublic

forum; Rosenberger v. University of Virginia, 515 U.S. 819

(1995) (appl ying W dmar to require equal access for a student religi ous
publicationto university student funding program treating the program

asa"limtedpublic forunm'); Capitol Square ReviewBoardyv. Pinette,

515 U. S. 753 (1995) (appl yi ngW dmar t o uphol d equal access for self-
defined religious speakers in a public forum.

This Court's decision in Wdmar is also the foundation for
nunmer ous | ower court deci sions protectingthe right of equal access for
private religious expression. Amci agreewith Petitioners' argunent
t hat the deci sion belowdirectly conflicts with the decisions of ot her

circuits, particularly inChurch onthe Rock v. City of Al buquerque, 84

F.3d 1273 (10th Cir. 1996), cert. denied, 519 U. S. 949 (1996), and

Fai r f ax Covenant Church v. Fairfax County Sch. Bd., 17 F. 3d 703 (4th

Gr.), cert. denied, 511 U. S. 1143 (1994). See al so, Good News/ Good

Sports Club v. Ladue Sch. Dist., 28 F. 3d 1501 (8th G r. 1994), cert.

denied, 515 U. S. 1173 (1995); Grace Bi bl e Fel |l owshi p v. Mai ne School

Admn. Dst. No. 5, 941 F. 2d 45 (1st Gr. 1991); G egoire v. Centenni al

Sch. Dist., 907 F.2d 1366 (3rd Cir.), cert. denied, 498 U. S. 899

(1990); Concerned Wnen for Anericav. Lafayette County, 883 F. 2d 32
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(5th Cir. 1989).°

Wdmar isthe controlling authority for the i ssue presented by
t hi s case: whet her governnent of ficials nay deny access to a community
group sol el y because itsspeech includes religi ous worship or religi ous
instruction. By refusingto applyWdnar, the decision belowconflicts
wi th nunmerous precedents of this Court and | ower federal courts.
C. The decision below is directly contrary to this Court's

Est abl i shnment Cl ause and Free Exerci se Cl ause deci Si ons requiring
governnent officials to treat reliqgion in a neutral manner.

The discrimnatory treatment of private religious speakers
sancti oned by t he deci si ons bel owvi ol ates t he core requirenent of the
Est abl i shnent and Free Exerci se d auses t hat government officials treat
religion in a neutral manner. As the Court explained in Mergens:

[1]f aStaterefusedtolet religious groups use facilities

opentoothers, thenit woul d denonstrate not neutrality but
hostility towardreligion. 'The Establishnment C ause does

‘Nunmer ous additional federal appellate decisions have relied
upon the Wdmar analysis to protect equal access for private
religious expression to public school property in a variety of
contexts. See, e.q., Ceniceros v. Board of Education of San Di ego
Sch. Dist., 106 F.3d 878 (9th Cir. 1997); Hedges v. Wauconda
Community Sch. Dist., 9 F.3d 1295 (7th Cir. 1993); Sherman v.
Community Sch. Dist., 8 F.3d 1160 (7th Cir. 1993), cert. denied, 511
U.S. 1110 (1994); Garnett v. Renton Sch. Dist., 987 F.2d 641 (9th
Cir.), cert. denied, 510 U S. 819 (1993); Pope v. East Brunsw ck Bd.

of Educ., 12 F.3d 1244 (3d Cir. 1993). See also, Shumwvay v. Al bany
County Sch. Dist., 826 F. Supp. 1320 (D. Wo. 1993); Randall v.
Pegan, 765 F. Supp. 793 (WD.N Y. 1991); Verbena United Methodi st
Church v. Chilton County Bd. of Educ., 765 F. Supp. 704 (M D. Ala.
1991); Youth Opportunities Unlimted v. Bd. of Educ., 769 F. Supp.
1346 (WD. Pa. 1991); Country Hills Christian Church v. Unified Sch.
Dist. No. 512, 560 F. Supp. 1207 (D. Kan. 1983).

16



not |icense government to treat religion and thosewho t each
or practiceit, sinply by virtue of their status as such, as
subversive of American ideals and therefore subject to
uni que disabilities.'

496 U. S. at 248 (plurality opinion)(enphasis added), quoti ng McDani el

v. Paty, 435 U. S. 618, 641 (Brennan, J., concurring in judgnent).

1. Agovernnent policy that onits face di scrin nates agai nst

religious persons violates the Free Exercise Clause and the

Establ i shnment O ause. | n determ ni ng whet her governnent of ficial s have

vi ol ated t he Free Exerci se O ause, this Court begi ns by exam ni ng t he
text of thelaw, "for the m ni mumrequirenment of neutralityis that a

lawnot discrimnateonits face." Church of Lukuni Babal u Ave, | nc.

v. City of Hialeah, 508 U S. 520, 533 (1993). A lawthat is not

neutral towardreligiononits face nust be justified by a conpelling
governmental interest narrowy tail ored to advance that i nterest. See

Enpl oynent Division, 494 U. S. at 886 n. 3; Lukum , 508 U.S. at 531-532.

Simlarly, in Establishment Cl ause anal ysis, this Court exam nes

statutes for facial neutrality towardreligion. See, e.qg., Wall acev.

Jaffree, 472 U. S. 38, 60-61 (1985).

The school district policy fails this m niml requirenment of
facial neutrality because it explicitly states that communi ty groups
wi shing to engage in religious services or instruction will be

automatically deni ed access. See al so, Fairfax Covenant Church v.

Fairfax Gounty Sch. Bd., 17 F.3d 703, 707 (4th Gr.), cert. denied, 511
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U.S. 1143 (1994) (school board policy that discrimnatorily charged
chur ches hi gher rental than ot her community groups for access to school

facilities after school hours viol ated free exerciserights of church).

2. Agovernnent policy that di scrim nates agai nst conduct done

for reliqgious reasons while all owi ngthe sane conduct done for secul ar

reasons vi ol ates the Free Exerci se d ause. This Court has held that a

governnental policy that creates an anti-religiongerrymander, by
pr ohi bi ti ng conduct undertaken for religi ous purposes whil e al |l owi ng
t he sane conduct when done for secul ar purposes, viol ates the Free
Exerci se Cl ause. Lukum , 508 U.S. at 532. The anti-religion
gerrymander inthis caseis explicit. Not only does the text of the
policy discrimnate against religious conduct, but the policy is
appliedinadiscrimnatory manner. Comrunity groups are all owed
access for "the purpose of instructionin any branch of educati on,
| earning or the arts, " but access forreligiousinstructionis denied.
Conpare SOPM5. 6. 1w th SOPM5. 9 (App. 33-34a). Singingis all owed
unless it is for the purpose of religious worship. Dramais all owed
unl ess its purposeis religious instruction. Speakingis allowed
unlessit isfor worshipor religiousinstruction. Thisis a blatant
viol ation of the Free Exercise Clause. Lukum , 508 U S. at 534-537.

3. The decisions below permts differential treatnent by

governnment officials anong reliqgious groups, a basic violationof the

18



Est abl i shnment Cl ause. All owi ng governnent officialsto deterni ne

whet her speechis "religious worship or instruction” provides fertile
ground for discrimnationanongreligions, whichthe Establishnment

Cl ause prohibits. Fowler v. Rhode lIsland, 345 U S. at 70

(di stingui shing between religious "sernon"” and "address” is "nmerely an
i ndi rect way of preferring onereligionover another"). Governnment
officials' reviewof thereligious content of speech "risk[s] fostering
a pervasi ve bias or hostilitytoreligion, whichcouldunderm nethe

very neutrality the Establishnent d ause requires". Rosenberger, 515

U S. at 845-846. See also _Larson v. Valente, 456 U S. 228 (1982).

Preci sely such di scrim nation has been permtted by t he deci si ons
bel ow, i n which the school district denied access to a church for
wor shi p and i nstructi on despite undi sputed record evi dence that t he
school district previously had al |l owed two ot her churches access for
religious worshipandinstruction. App. at 17a-22a. Community groups
wer e al so al | owed access to school facilities for gospel concerts and

areligious party. App. at 6an.3. See also, Note, First Anendnent - -

Publ i c Forum -Second G rcuit Holds that M ddl e School Auditoriumis not

a Public Forum and that Exclusion of Religious Activities is

Perm ssible, 111 Harv. L. Rev. 1608, 1613 (1998) (criticizing"circular

argunment [of Bronx Househol d] [that] woul d enpower the School District

to act as a censor").

4. The deci sions belowwi |l require school officials to detern ne
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whet her reli gi ous speechis religious worship, reliqgiousinstruction,

or "permnm ssible" speech, inviolationof the Establishnent C ause.

Finally, as discussedsupra at pp. XX, inWdmar, this Court noted that
a policy prohibitingreligious wrshipandinstructionwas likelyto
create excessive entangl ement between governnent officials and
religion, an additional violation of the Establishnment C ause. 454

U S at 272 n.11. See Mergens, 494 U. S. at 248, 253; Rosenberger, 515

U S. at 844-845.

Inthis case, community groups were all owed access to school
facilities for gospel concerts and areligious party. App. at 6an. 3.
School officials wll berequiredto determ ne whet her gospel concerts,
religious parties, religious dinners, and ot her communi ty uses, invol ve

religious worship or religious instruction. See, e.qg., Travis v.

Onego- Apal achin School District, 927 F.2d 688, 693 (2d Cir.

1991) (school officials' confusion whether community group's Chri st mas

programwas religious); Country Hills Christian Churchv. Unified

School District No. 512, 560 F. Supp. 1207, 1218 (D. Kan. 1983) ( school

of ficials' confusion about the perm ssibility of vari ous community
groups' activities with religious conponents).

1. Past Second Circuit deci sions denyi ng equal access for private

reliqgi ous speakers have had a negati ve nati onal i npact onreliagious

citizens' free speech rights.

The deci sion below nust be placed in context in order to
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understand the threat it posestothe free speechrights of citizens
living outside, as well as within, the Second Circuit.
A previous Second Circuit decision was singularly danmagi ngto equal

access for private religious expression. Brandon v. Guilderland

Central Sch. Dst., 635 F.2d 971 (2d G r. 1980), cert. deni ed, 454 U S.

1123 (1981). |In Brandon, the Second Circuit ruled that a school
district would violate the Establishnent Clause if it permtted a
student religious group to neet for prayer and Bi bl e study i n an enpty
cl assroombef ore school began. 1d. at 979. Di stingui shing "prayer"”
from"di scussi ons about religious matters,"” the Second G rcuit rul ed
that "the protections of political and reli gi ous speech are i napposite"
for students nmeeting for prayer. 1d. at 980 (citations omtted).
Fuel i ng a decade of equal access litigation, theBrandon deci sion
was fol | owed by ot her courts of appeal s to deny equal access for high
school students engaginginreligious speech, including prayer and

wor ship. See Garnett v. Renton Sch. Dist., 865 F.2d 1121 (9th Cir.

1989) (relying onBrandon to hol d Equal Access Act unconstitutional),
vacated, 496 U. S. 914 (1990), on remand, 987 F.2d 641 (9th
Cir.)(relying onMergens, Equal Access Act requires equal access for

hi gh school student religious group), cert. denied, 510 U. S. 819

(1993); Bender v. Wlliansport Area Sch. Dist., 741 F. 2d 538, 551-557

(3d Gr. 1984) (citingBrandon, Establishnment O ause trunps free speech

ri ght of high school student group to neet for religious speech,
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i ncl udi ng prayer and Bi bl e study), vacated on jurisdictional grounds,

475 U. S. 534 (1986); Lubbock G vil Liberties Unionv. Lubbock | ndep.

Sch. Dist., 669 F. 2d 1038, 1045-1046 (5th G r. 1982)(rel yi ng onBrandon
torulethat school district policy allow ng equal access for religious

st udent groups woul d vi ol ate t he Establ i shnent d ause), cert. deni ed,

459 U.S. 1155-1156 (1983).
Utimtely, an Act of Congress, the Equal Access Act, 20 U. S. C.

4071 et _seq. (1994), and a decision by this Court, Board of Educati on

v. Mergens, 496 U. S. 226 (1990), were necessary to repair the damge
done to religi ous speech by t heBrandon deci si on. Mrgens, 496 U. S. at

239 (Equal Access Act "enacted in part inresponse to" Brandon), citing

S. Rep. No. 98-357 at 6-9, 11-14 (1984) (descri bi ng danage done acr 0ss
the country by the Brandon deci sion).
Again, in 1993, this Court unani nously reversed the Second Grcuit

in Lanb' s Chapel v. Center Miriches Uni on Free School District, 508

U.S. 384 (1993), to uphold the right of access to a public school
audi t ori umduri ng nonschool hours for a churchtoshowafilmseries
withreligious content. Because this Court revi ewed and reversed t he

Second G rcuit decision quickly, the potential danage of Lanb' s Chapel

was cont ai ned. See, e.q., Good News/ Good Sports Club v. Ladue Sch.

Dist., 859 F. Supp. 1239 (E.D. Mb. 1993)(citing Second G rcuit decision

in Lanb' s Chapel, court deni ed access to religi ous conmuni ty group for

after-school use on sane basi s as anot her conmunity group), rev'd, 28
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F.3d 1501 (8th Cir. 1994)(relyi ng on Suprene Court decisioninlLanb's
Chapel , court required access for religious community group to school
facilities after-school on sane basi s as anot her comrunity group),

cert. denied, 515 U. S. 1173 (1995).

If all owed to stand, the deci sion belowis |likelyto have negative
repercussions for private religi ous expressi on across the country. The

Second G rcuit's decisioninBronx Household, whichis the basis of the

deci si ons bel ow, has been used by governnment officials outsidethe

Second Circuit tojustify their discrimnatory treatnent of private

religious speakers. See DeBoer v. Village of Gak Park, 1999 LW104726,
*4 (N.D.II'l. Feb. 23, 1999), ("Had we been presented with the facts of
Bronx Househol d, we woul d have reached t he same concl usion."), on
appeal , No. 99-1706 (7th Cir. 1999).
Concl usi on
The decision belowis directly contrary tothis Court's deci sion
in Wdmar. The decision belowis entirely inconsistent nunerous
deci sions by this Court under the Free Speech, Free Exercise and
Est abl i shment Cl auses, requiring governnment officials to treat
religious citizensinaneutral manner. The deci sion bel owt hreatens
the stability and correct applicationof alongline of precedents of
this Court and | ower federal courts, uphol ding the right of equal
access for private religious expression.

Am ci respectfully suggest that this case is one of the
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exceptional casesinwhichit would be appropriate for the Court to

grant the petitionfor wit of certiorari and summarily reverse the

ruling of the court below. Inthe alternative, am ci urge this Court
togrant the petitionfor wit of certiorari for full argunment before

this Court.

Respectfully subm tted,

Steven T. MFarl and

Counsel of Record

Ki mberl ee W Col by

Sanmuel B. Casey

Center for Law and Religious Freedom
CHRI STI AN LEGAL SOCI ETY

4208 Evergreen Lane, Suite 222
Annandal e, Virginia 22003

(703) 642-1070

May 26, 1999
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App. 1

STATEMENT OF | NTEREST OF AM ClI CURI AE

Am cus the Christian Legal Society ("CLS"), through the Center for
Law and Rel i gi ous Freedom (the "Center"), its | egal advocacy and
i nformati on arm has since 1975 argued i n state and federal courts
t hroughout the nation for the protection of religious speech,
associ ati on and exercise. Founded in 1961, CLS is an ecuneni cal
pr of essi onal associ ation of 4,500 Christian attorneys, judges, |aw
students, and | awprofessors, with chaptersinevery state and at 85
| aw school s.

Usi ng a net wor k of vol unteer attorneys and | aw professors, the
Center provi des accurate informationtothe general public andthe
political branches regardingthelawpertainingtoreligious exercise
and t he aut onony of religious institutions. |In addition, the CLS
Center has filed briefs amci curiae on behalf of many religious
denom nations and civil liberties groupsinvirtually every case before
the U S. suprene Court involving church-state relations since 1980.

The Society is conmttedtoreligious|liberty because the founding
i nstrunent of this Nation acknow edges as a "sel f-evident truth” that
al | persons are divinely endowed with rights that no gover nment may
abridge nor any citizen wai ve, Decl arati on of I ndependence (1776).
Among such inalienable rights are those enunerated in (but not

conferred by) the First Anendnent, the first and forenost of whichis



App. 2

religious liberty. Theright sought to be upheld here inheresin all
persons by virtue of its endowrent by t he Creator, Wio i s acknow edged
inthe Declaration. It is alsoa"constitutional right,” but onlyin
the sense that it is recognized in and protected by the U S
Constitution. Because the source of religious liberty, accordingto
our Nation's charter, isthe Creator, not a constitutional amendnent,
statute or executive order, it is not nerely one of many policy
i nterests to be wei ghed agai nst ot hers by any of t he several branches
of state or federal governnent. Rather, it is foundational tothe
framers' notion of human freedom The State has no hi gher duty thanto
protect inviolateits full and free exerci se. Hence, the unequivocal
and non- negoti abl e prohibition attachedtothis, our First Freedom is
"Congress shall make no law. . . ."

The CLS Center' s national nenbership, two decades of experience,
and prof essional resources enable it to speak with authority upon

religious liberty.

The Queens Federation of Churches, Inc., was organi zed i n 1931 and
i s an ecuneni cal association of Christian churches | ocated in the
Bor ough of Queens, City of New York. 1t is governed by a Board of
D rectors conposed of equal nunber of clergy and | ay nenbers el ect ed by

t he del egat es of nenber congregati ons at an annual assenbly neeti ng.



App. 3

Over 290 | ocal churches representing every maj or Christian denom nati on
and many i ndependent congregations participateinthe Federation's
m nistry. The Queens Federation of Churches has appear ed asam cus
curiae previously inavariety of actions for the purpose of def endi ng
religious liberty. The Queens Federation of Churches and its nmenber
congregations are vitally concerned for the protection of the principle
and practice of religious liberty, believing that governnent al
hostility to and di scrimnation agai nst religi ous speech and rel i gi ous
worship, as in the present case, are egregi ous of fenses agai nst

citizens which can only breed nore destructive intol erance.

The Uni on of Orthodox Jewi sh Congregations of Anerica (the
"U OJ.C.A ") isnon-profit synagogue organi zation for over 1,000
Jewi sh congregations t hroughout the United States. It is thel argest
Orthodox Jewi sh unbrel |l a organizationinthis nation. Throughits
Institute for Public Affairs, the U O J.C A researches and advocat es
the | egal and public policy positions pronoted by the nmainstream
Ot hodox Jewi sh community. The U OQJ.C A has filedbriefsinfederal
and state courts throughout the nation in cases that affect the
interests of the Jewish comunity and Anerican society at | arge.

The U.O. J.C. A has been particularly activeandinterestedin

cases that center uponthe role of religioninour society and the



App. 4

interpretation and application of the Establishment and Free Exerci se
clauses inthat regard. |t has been the consistent position of the
U QJ.CA that the Establishnent d ause does not require governnent to
di sfavor religioninany way. Thus, the UQJ.C A joinsinthis brief
for it believes that the court belowerredinitsinterpretation of

what the Establishment Clause requires.

Cifton Kirkpatrick, as Stated d erk of the General Assenbly, is
t he seni or conti nuing of ficer of the highest governi ng body of the
Presbyterian Church (U S. A ). The Presbyterian Church (U S.A) isthe
| argest Presbyterian denom nation in the United States, wth
approxi mately 2,750,000 active nenbers in 11,500 congregations
organi zed into 172 presbyteries under the jurisdiction of 15 synods.

The General Assenbly does not claim to speak for all
Presbyterians, nor areits deliverances and policy statenents bindi ng
on t he nenber shi p of the Presbyterian Church. The General Assenblyis
t he hi ghest | egi sl ative and i nterpretive body of the denom nati on, and
t he final point of decisioninall disputes. As such, its statenents
are consi dered wort hy of the respect and prayerful consideration of all
t he denom nation's nenbers.

Presbyteri ans have | ong supported t he separati on of Church and

State. It was Presbyterians that sought this separation at the



App. 5

foundi ng of this Nation. However, inits 1988 policy statenent, God
Al one i s Lord of the Consci ence, the 200t h General Assenbly adopted a
policy that said: "Religious speech and assenbly by private citizens
and organi zations, initiated by them is protected both by the Free
Exerci se of Religion and Free Speech cl auses of the Constitution and
cannot be excl uded frompublic places.” The Stated Clerk urgesthis

Court to accept jurisdiction over this very inportant matter.

The Church of Jesus Christ of Latter-day Saints is an
uni ncor porated rel i gi ous associ ati on headquarteredin Salt Lake City,
Ut ah. Church nenbership exceeds 10.5 mllionw th nore than 25, 000
congregations | ocated throughout the world.

Firmy enbedded inthe tradition and teachi ngs of the LDS Church
are the concepts of religious freedomand tol eration: "W clai mthe
privil ege of worshi ping al m ghty God accordi ng to the dictates of our
own consci ence and all owal |l nenthe same privilegelet themworship

how, where, or what they may." Article of Faith, No. 11.

The Baptist Joint Commttee on Public Affairs is conposed of
representatives fromvari ous cooperating Bapti st conventi ons and

conferencesinthe United States. It deals exclusively withissues
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pertaining to religious liberty and church-state separation and
bel i eves t hat vi gorous enforcenent of both the Establishnent and Free
Exercise Clauses is essential toensurethereligious |iberty of all
Ameri cans. The Bapti st Joint Conmttee's supporting bodi es i ncl ude:
Al'liance of Baptists; American Baptist Churchesinthe U S A ; Bapti st
CGener al Conference; Cooperative Baptist Fell owship; National Bapti st
Conventi on of America; National Baptists Convention, U.S. A, Inc.;
Nati onal M ssionary Baptist Convention; North American Bapti st
Conf erence; Progressive National Baptist Convention, Inc.; Religious
Li berty Council; Seventh Day Bapti st General Conference; and Sout hern
Bapti st through vari ous state conventi ons and churches. Because of the
congregati onal aut onony of i ndi vidual Bapti st churches, the Bapti st

Joint Committee does not purport to speak for all Baptists.

The National Association of Evangelicals is a non-profit
associ ation of evangelical Christian denom nations, churches,
organi zations, institutions andindividuals. It includes sone 43, 500
churches from 74 denom nations and serves a constituency of
approximately 27 mllion people. NAE is commtted to defending
religious freedomas a precious gi ft of God and a vital conponent of

the American heritage.
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The Fam ly Research Council is a non-profit research and
educati onal organi zati on dedicatedto articul ati ng and advanci ng a
fam | y-centered phil osophy of publiclife. Inadditionto providing
policy research and anal ysis for the | egislative, executive, and
judicial branches of the federal governnent, the Council seeks to
i nformt he news nedi a, the acadeni ¢ community, busi ness | eaders, and
t he general public about famly issues that affect the nation.

Qur legal and public policy experts are continual |y sought out by
federal and state | egi sl ators for assi stance and advi ce on t he uni que
rel ati onshi p between parents and their children. Qur expertise has
been of particul ar i nportance to nenbers of the United States Congress.

Throughout its fifteen-year history protectingtheinterests of
not hers and childreninthe context of abortion has been of particul ar
importance to the Fam |y Research Council. The Fam |y Resear ch Counci |
has partici pated i n nunerous ami cus curiae briefsinthe United States
Suprene Court and federal courts. Charles A Donovanis the Executive
Vi ce President and acting C. E. O Janet M LaRue is the Senior D rector

of Legal Studies.

Focus onthe Fam |y is a Col orado rel i gi ous non-profit corporation
committedto strengtheningthe famly inthe United States and abroad.

Focus onthe Fam |y di stri butes a radi o broadcast about fam |y i ssues
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t hat reaches approximately 1.7 mllionlisteners each day inthe United
St at es, Canada and ot her western countries. Focus on the Famly
publ i shes and di stri butes Focus on the Fam |y magazi ne and ot her
literature that is received by norethan 2 mllion househol ds each
nonth. Fromits w despread network of |isteners and subscri bers, Focus
on the Fam |y recei ves an average of nore than 33,000 | etters each week

and represents Anmericans nunbering in the hundreds of thousands.

Li berty Counsel is anonprofit religiouscivil |iberties education
and | egal def ense organi zati on dedi cated to preserve religi ous freedom
Established in 1989, Liberty Counsel's charter is to provide
i nformati on on First Anmendrent religious rights, and pro bono | egal
def ense to defend those rights. Liberty Counsel's efforts reach
nationwi deto protect our religious civil liberties. Liberty Counsel
defends the rights of all citizens and organi zati ons to equal access to

public facilities for peaceful neetings, conferences, and assenblies.

The Sout hern Bapti st Conventionis the nation's | argest Protestant
denomi nation with over 15.9 mIlion nenbers in over 40,000 | ocal
churches. The Et hi cs and Rel i gi ous Li berty Comm ssionis the public
pol i cy agency of the Convention and i s assigned to address reli gi ous

i berty and ot her public policyissues. Am cus produces publications
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and sem nars to educate Sout hern Bapti sts about ethical and nor al
issuesindaily Christianlife, and to advocate responsi bl e Christian
citizenship as part of biblical decision-nmaking. Amcus al so seeks to
bring biblical principles and Sout hern Bapti st convi ctions to bear upon
publ i c policy debates before courts, |egislatures and policy-maki ng
bodi es. Am cus frequently files briefs asamcus curiae ininportant

religious liberty litigation, such as this case.

The North American M ssion Board of the Southern Bapti st
Convention is the agency responsi bl e for m ssi on work, church pl anti ng,
and evangelismin the United States. Together with its mnistry
partners, NAMB starts nore t han 1400 chur ches per year, nany of whom
are started in school facilities and coul d be directly affected by the

issue in this case.



