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Amici curiae are representatives of faith communitiesin the United States. Our individud
Satements of interest are contained in the motion for leave to file this brief. Aware of the case when it
was filed, we did not file a brief in the proceedings below because we thought it absolutely clear that the
Condtitution, properly interpreted, precluded a civil remedy. We support the requests for rehearing and
for en banc condderation of the panel opinion in Bollard v. California Province of the Society of
Jesus, et al. for three reasons.

Fir st, the Pand assumes that the nature of the relationship between areligion and thosein
preparation for acdl or ordination is one of ample “employment,” subject to the labor and employment
laws of the United States. Amici rgject that premise as entirdly incongstent with the nature of ardigious
cdling, the process of evauation, the rigorous pursuit of that caling in our varying structures, and the
culmination of that process in ordination and other clergy selection processes. Itisaso an
uncondtitutional assertion.

The casdlaw reflects, and the Panel acknowledges, that the relationship between ardigion and
itsminigersisits“lifeblood.” Pand op. a 14068, citing McClure v. Salvation Army, 460 F.2d 553,
558 (5th Cir. 1972). Any claim that arises out of the process of sdection, evauation, assgnment,
discipline, or remova of ministers has routindy been barred by the courts. Pand op. at 14065-68

(citing cases). These claims are barred, not because any religious communities necessarily tolerate or



require certain behaviors as an expression of faith, but because the adjudication of clams aigngin

those circumstances requires the courts to scrutinize the decison making processes and policies of

religious communities, and ingnuates the secular courts into exclusively ecclesagticd reationships. We
a0 submit that the relationship itsdlf is not a secular employment relationship, so asto invoke the
protections of the labor and employment statutes.

Ordination works an essentid change in the person caled by God, and offered for serviceto a
religious community. For many faith communities, the selection processislong and rigorous. It arts
with the person who says he (or she) hears God's cdll to serve and wants to respond. The religious
community must evaluate that person and the cdl, and must be as certain asit can be that the person
would be suitable for minigiry. A rdigious community expects that the person selected will have the
proper training, maturity, attitude, and outlook for service. While the leaders of the religious community
look to whether theologica training and pastord in-service have been completed, in the last andys's,
they (or for some, the whole congregation) must evauate, or in religious terms “ discern,” whether the
person presented for ordination has indeed been called by God.

This processis so far removed from the ways of the world that it isSmply ingpposite to refer to
it as“employment.” See Bell v. Presbyterian Church, 126 F.3d 328, 332 (4th Cir. 1997). “[C]lergy
members cannot be trested in the law as though they were common law employees” Swanson v.
Roman Catholic Bishop of Portland, 692 A.2d 441, 445 (Me. 1997). To assert, as the panel did,
that the Congress must have intended this process to be subject to the full panoply of legd remedies as
secular employment, whether correct or not, begs the interpretationa and congtitutiona question.

NLRB v. Catholic Bishop of Chicago, 440 U.S. 490, 499 (1979).



Title VIl isthe only bass on which the jurisdiction of afedera court is clamed, and the centrd
eror in that assertion is enough to trigger amotion to dismiss for lack of subject matter jurisdiction
under FRCP 12(b)(1). It appears, however, that both the district court and the Pandl assumed the
clams of the plaintiff to be true for dl purposes, Op. a 14065, including the clamed “facts’ that Title
VIl gpplied and that the Jesuit provinces and superiors were Bollard' s “employers” Although it isplain
to usthat the relationship between Bollard and the Jesuits is not employment and that the complaint
should have been swiftly dismissed, where jurisdictiona “facts’ on which the court’s Article 111 powers
rest are in dispute or doubt, they need not be taken as true for purposes of resolving a Rule 12(b)(1)
motion. The Didtrict Court could conduct alimited evidentiary proceeding to determine jurisdiction, as
isthelaw in this Circuit. Where subject matter jurisdiction is chdlenged, the plaintiff must provide
aufficient factud evidence, outside the assertions made in his pleadings, to demonstrate that
juridiction actudly exigts. Trentacosta v. Frontier Pac. Aircraft Industries, 813 F.2d 1553, 1558-
59 (9th Cir. 1987). Here, Bollard must prove his priestly formation relationships, not the conduct he
complains about, were not “ministry.”

The requirement that the assertion of federa judicid power be correct is not “amere nicety of
lega metephysics,” but a core concern for the courts. United States Catholic Conference v.
Abortion Rights Mobilization Inc., 487 U.S. 72, 77 (1988). That concern is so fundamenta that it
may be evauated at any time a the suggestion of anyone in a proceeding (including awitness), id., or
by the court sua sponte. Bender v. Williamsport School District, 475 U.S. 534, 541, 547 (1986).
Although amici believe thet Title V11 is clearly ingpplicable, if the Court concludesthisisin dispute, the

proper course isto vacate the Pand opinion and remand for alimited proceeding, for Bollard to prove



jurigdiction. Trentacosta, 813 F.2d at 1558-59.

Second, the Pand tests the condtitutiona implications by assessng the conduct complained of,
not the conduct that must be evauated. Of course, rdligious inditutions are againgt sexua misconduct in
al of itsforms. Amici acknowledge that they each have palicies againgt sexua harassment, but that
does not end the inquiry. The condtitutiona problem is created, not by the nature of the clamed wrong,
but by the very process of evaduating and potentidly “remedying” the internd processes of reigious
indtitutions. It isirrdlevant whether the asserted conduct, here dleged sexud harassment, isor is not
required by the religious tenets of the defendant. Combs v. Central Texas Annual Conf., 173 F.3d
343, 345, 350 (5th Cir. 1999). A court “may not... inquire whether the reason for [plaintiff’s] rgjection
had some explicit grounding in theologica belidf.... [ T]he free exercise clause of the First Amendment
protects the act of a decison rather than amotivation behind it. In these areas, the state may no more
require aminimum basis in doctrina reasoning than it may supervise doctrind content.” Rayburn v.
General Conf. of Seventh-day Adventists 772 F.2d 1164, 1169 (4th Cir. 1985).

A congtitutional issue may be created by the interposition of a defense just asit may by
assertions made in a complaint. Makteb Tarighe v. Kianfar, 179 F.3d 1244, 1249 n.5 (Sth Cir.
1999). That is precisdly the Situation here for Free Exercise purposes. In andogous circumstances, the
Seventh Circuit rgected the assertion of NLRB authority on the grounds that, once unleashed, it could
not be narrowly circumscribed to avoid condtitutiond issues. Catholic Bishop of Chicago v. NLRB,
559 F.2d 1112, 1123-25 (7th Cir. 1979). Although the Supreme Court avoided that constitutiona
thicket to save the Statute, its recongtruction of the statute acknowledged the same difficulties. NLRB v.

Catholic Bishop of Chicago, 440 U.S. a 499-500. Those same problems exist in dlowing a Title VI
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inquiry into the actions and activities of the Jesuitsin relation to the priestly formation process, testing
their bases, examining internal policies for their reasonableness, and scrutinizing asserted inaction for
evidence of misconduct.

The Egtablishment Clause works in much the same way. There isno de minimis exception to
the protection afforded the autonomous rights of rdigious communities againgt government intrusion.
Scharon v. S. Luke’ s Hosp., 929 F.2d 360, 363 (7th Cir. 1991). It is absurd to deprive religious
communities of their rights of self-governance on the excuse that the intruson is minor. More to the
point, there is no congtitutiond rule that permitsiit.

Third, the Pand decision encourages the expansion of dubious litigation againgt church bodies
by those in ministry. Americans are a people who express their displeasure through litigation. FRCP 11
notwithstanding, those displeasures are displayed daily in actions daming red and imagined violations
of the laws. Asreligious communities, amici are not immune from thistrend. Amic note thet in the last
severd yearsthe number and variety of dams againgt them by those in and seeking minidry are
increasing. Amici must defend these claims lacking a condtitutional basis. The Pandl decison encourages
more of the same, and indeed writes a script for it.

The Pand asserts that, because the seminarian was not dismissed but resigned, and heis not
seeking reingdatement but money damages, thereis no unconditutiond intruson. The Pand effectively
invites dl clerics who experience or anticipate problems to resign (before they are removed) from
ministry, and seek money damages only. Sweeping more broadly, the rationde provides abass, dbet
a condtitutionaly suspect one, for clerics who were alowed to resign (even as an expression of charity)

from seminaries or other minidtry to sue years later for asserted “ congtructive discharge,” whereas

11



persons removed from ministry have no such right. Op. a 14074-76. This blueprint obscures the
redity that Title VIl damages are away to make former employees whole, and there is no difference
for Title VII purposes between damages and other remedies. Both assume plaintiff’ s legd entitlement to
apaticular job and the secular court’s power to direct it. Smilarly, thereisno bright legd line
protecting one who tenders a resignation rather than be terminated, except for the one created by the
Pandl. The decision should be reversed.

The religious community condemns sexua misconduct whenever and wherever it occurs, but
we a0 guard againg the intrusion of governmentd authority into the interna operation of our
communities. For amici, Bollard is not about whether the former Jesuit seminarian has aremedy, but
congtitutiondly whereit lies. Because of his status as seminarian or former seminarian, and because his
lawsuit arises out of the relationship between him and his Jesuit superiors during the priestly formation
process, his remedy does not liein the civil courts, but within the religious community. McElroy v.
Guilfoyle, 589 A.2d 1082, 1085 (N.J. App. 1990). The Panel wasin error to conclude otherwise.

Respectfully submitted,

Mark E. Chopko
Gengrd Counsd
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