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INTRODUCTION AND STATEMENT OF THE CASE

Like countless other cases of itskind, this caseisfar more than adigpute over property. As
Judtice Frankfurter put it nearly fifty yearsago in Kedroff v. S. Nicholas Cathedral of Russan
Orthodox Church, 344 U.S. 94 (1952), “What is a stake hereisthe power to exercise rdigious
authority. Thet isthe essence of this controversy. It isthat even though the rdigious authority becomes
meanifest and is exerted through authority over [rdigious property] as the outward symbal of ardigious
fath” 1d. a 121 (Frankfurter, J., concurring).

Indead, in this case, asin many athers such as Kedroff, Watson v. Jones, 80 U.S. (13 Wall.)
679 (1871), and Presbyterian Church v. Mary Elizabeth Blue Hull Mem'| Presbyterian Church,
393 U.S. 440 (1969), the church property is more than asymbal of rdigiousfaith. Itisaso centrd to
the ability of ardigious community—reduced though it may be by the departure of its former pastor
and ather membears—to assamble for rdigious worship and fdlowship. Commund worship and
fdlowship are fundamentd features of virtudly every mgor rdigious tredition, beit Jewish, Mudim,
Buddhig, Hindu or, asin this casg, Chridian. See generally Douglas Laycock, Sate RFRAs and
Land Use Regulation, 32 U.C. DAVISL. Rev. 755 (1999). And commund worship requiresa
“sacred space’ —be it a church, synagogue, temple or mosgue—where the faithful can assemble.

Inthis caseg, too, asin many others, the digoute over rdigious property reflects a broader
dispute about authority to determine the nature of the rdationship between an individua congregation
and the larger denomination or community of which it ispart. Here, asin many other cases the neture
of that rdationship—induding the authority to contral religious property—isamétter of rdigious
doctring, not Smply ametter of adminidration.

In short, this caseis @ bottom a dispute about rdigious ingtitutions authority, based on their
own rdigious bdiefs, to contral nat only rdigious symbals, but aso the manner of worship in rdigious
buildings and the nature of the rdationship between individud congregations and the broader
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denomingtion. At every turn, therefore, this case raises FHird Amendment vaues, interests and
limitations thet the courts are bound to respect.

Appdlant Cherry, the former minister of a congregation of the African Methodist Episcopd
(AME) Zion Church, and the trustees of the property used by that congregation, have decided to rgect
the rdigious authority of the AME Zion Church. They have decided, indeed, to form their own church
(known as From the Heart Church Minidries Inc.)). Thdt, of course, istheir right under the U.S.
Condtitution and the laws of Maryland.

Appdlants, however, are not content Smply to leave the AME Zion Church. They dso want
the courts of this date to deprive that organization of its authority over rdigious property—yproperty thet
was acouired with contributions collected under that church’s banner, and which is il needed for
worship by those from Mr. Cherry’ sformer congregation who have remained part of the AME Zion
Church. By seeking to gain contral of the rdigious property, gppdlants want this Court to ignore key
provisons of the Church’ sBook of Discipline. Those provisons like amilar provisonsin the charters
of many other rdigions, are based on rdigious doctrine, in this case John Wedey’ s reeding of the book
of Acts And those provisions specify thet locd property isto be hdd in trust for the benfit of the
larger community.

Toavaid the trus provisons of the AME Zion Book of Discipline, moreover, gopd lants seek
to have this Court adopt legd rules basad on what can only be destribed asabiasin favor of rdigious
schigms Thishiasis perhgps best captured in aquotetion from alegd treatise thet gppdlantsdam
(incorrectly) to have been endorsed by this Court: “Schismsare. . . andogous to the process of
bresking and reforming by which agladier makesitsdow way to itsdestingtion,” and are “as necessary
to the growth of the church as the fissures on the outer bark of trees produced by the expangon of the
living tissue bdlow.” Br. & 20 (quating Zollmen, American Church Law, at 250-51).

Appdlants legd argumentsreflect this“pro-schigm” bias. For example, in atempting to evade
the property provisons of the Book of Discipline, gopdlantsimpliatly rgect the principle—we | sttled
gnce d least Watson, 80 U.S 679—that afiliation with any voluntary assodaion (induding ardigious
one) condtitutes consant to that assoaation’s governing documents. Insteed, gppdlants argue that a
member, and even an ordained miniger, of ardigious body must be shown to have specificaly



consented to eech provison a issue. And even if such consent was obtained, gppdlants contend, the
organizaion can be subjected to extensve discovery, and advil trid, on the question of whether it
enforced its requirements with sufficent vigor to avoid a“wave” of them.

Appdlants further contend thet, if ardigious organization wishes to protect its property from
diverson to adifferent rdigious group, the organization must ensure the presence of an express
“reverter provison” in itsdeeds, its governing documents, or perhaps even adae daute. In
gopdlants view, generic trust provisons of the sort routindy used by non-rdigious voluntary
asodiations, and by severd of theamici here, will not suffice

In short, gopdlants ask this Court to adopt aset of rules, unique to rigious communities, thet
will makeit as easy as possible for disaffected groups to take the community’ s property with them if
they decide to bresk avay. Thisisnot to sy, of course, thet the Court should base its decison on any
bias againgt such schismsand in favor of established rdigious authority. This Court has long followed
a“neutrd prindples’ goproach to the resolution of these kinds of digoutes, and amici do not oppose a
proper goplication of that goproach here. Indeed, as the Supreme Court observed in Jonesv. Wolf,
443 U.S. 595, 603 (1979), “[t]he primary advantages of the neutrd-principles goproach arethat it is
completdy secular in operation, and yet flexible enough to accommodate dl forms of rdigious
organization and pality.” But the Court cannot, condstent with the Condiitution, adopt a pro-schism
bias any more then it can adopt an gpproach that isless favorable to rigious assodiations than to non-

reigious ones

QUESTION PRESENTED

At bottom, this case presants asngle, contralling issue of great concern to amici and, indeed,
virtudly dl rdigious associdions  Does ardigious assodiation retain the right to contral the use of
religious property notwithstanding the desire of the property’ strusees—as aresult of aschigminthe
assoddion—to trander the property dsewhere, where the assodation’ s governing documentsin effect
a acquistion oedify that such property isto be hdd in trust for the benefit of the assodiation?

STATEMENT OF FACTS

3



Amici adopt asther own the satement of factsin the brief of the gopellees.

SUMMARY OF ARGUMENT

Resolution of the issue presented in this case is controlled by two bedrock principles of law thet
should be reaffirmed and gpplied by this Court. FHrst, amember of ardigious organization—and
espedidly aminise—must be deemed to have acoepted a church' s exiding governing documents by
the Imple act of becoming amember or officer of thet organization. To require ardigious organization
to prove that the member (or minigter) soedificaly consented to aparticular provision and thet the
organization did nat, through its course of dedings, “walve’ any such provison, would be flatly
unconditutiond. 1t would subject rdigious organizations to dricter gandards than non-rdigious
voluntary assodations It would unfairly favor schisms. It would interfere with internal church
governance. And it would enmesh the courtsin an entangling inquiry into the manner in which achurch
exerdses authority over itslocd offidads Accordingly, this Court should regffirm as amatter of
Maryland “neutrd principles’ law the generd prindiple articulated repestedly by the Supreme Court in
such decisonsasWatson, 80 U.S. a 710-11, namdy, that “[g]ll who unite themsavesto [achurch] do
S0 with an implied consant to [its government, and are bound to submit to it.”

Second, like any other voluntary assodiaion, ardigious community must be dlowed to protect
the community’ sinterest in localy used property through any formulaion, initsdesds or its governing
documents, thet expresdy or by legd implication gives contral to the broader community in the event of
aschism. No reverter dauses or other “magic words’ should be required. Adherenceto thisprinciple
IS necessary to protect achurch’ sfree exerdse right to organize itsdlf in any way it seesfit and to avoid
impermissble discrimination, both againd rdigious organizationsin generd and among denominaionsin
paticular. Thisprincple dso fully comports with the neutrd prindples gpproach goproved by the
Supreme Court in Jones v. Wolf, 443 U.S. 595 (1979), and with the prior decisons of this Court.

Contrary, to gppdlants arguments, these deciSonsin no way require an express “reverter
dause” Tointerpret them otherwise would be to acogpt gppdlants argument that Maryland law is, in
effect, biased agang established rdigious communities and in favor of schigms



Thesetwo prindples are aufficient, under the undisputed facts of this case, to sudain the trid
court’ sgrant of summary judgment to the AME Zion Church. The trugt provisons of the 1980 verson
of the Church's Book of Discipline dearly esablish atrugt in favor of the denomination on dl premises
used as places of worship or asaparsonage. Unlike the Stuation in Stuation in Mt. Olive African
Methodist Episcopal Church of Fruitland v. Board of Incorporators, 348 Md. 299, 703 A.2d 194
(1997), moreover, the AME Zion Church adopted those provisons before the acquigtion of any of the
property a issue here. Appdlants are thus bound by those provisons of the Discipline, not only
because they fredy and expresdy submitted themsdves to that document, but aso because they, like
paticipantsin al other voluntary organizetions, must be deemed to have consented to the governing
documents of the organization when they joined it.

ARGUMENT

THOSE WHO, LIKE APPELLANTS, JOIN A DENOMINATION, CHURCH, OR
OTHER VOLUNTARY ASSOCIATION MUST BE DEEMED TO HAVE
CONSENTED TO THE REQUIREMENTS OF THE ASSOCIATION’'S
GOVERNING DOCUMENTS.

Appdlants acknowledge, as they mugt, that the Discipline on its face deds with the beneficid
ownership and digposition of church property acquired and used by loca congregations. Most of the
gopdlants brief is devoted to arguing ether that the Discipline does not mean what the AME Zion
Church says it means, or that, as a matter of law, the Discipline is inadequate because it does not
contain an express “reverter” clause dealing with schisms. These arguments will be addressed in the
next section.

This section, however, addresses an important issue that appellants raise at the end of their brief
but which islogicdly prior to the others, i.e. whether the pertinent provisons of the Discipline are
binding on appdlants a al. Thisof courseisacritical issue of “reigious authority”—in Justice
Frankfurter’ s words—that gppliesto virtudly al rdigious communities, not just hierarchica ones.
Appdlants contend that the provisions of the Discipline are not binding on them, either because
gppellants never consented to them, or because the AME Zion Church somehow waived them. Br. at
35-37. At aminimum, gppellants argue that materia issues of fact must be resolved before a court can



determine whether these provisons are binding and, therefore, that summary judgment was imprope.
Br. 37-40.

It is no wonder that appelants assert these arguments dmost as an afterthought, for they are
utterly lacking in merit. Asshown below, the settled rule is that one who joins a church (like one who
joins any other voluntary association) is deemed by that act aone to have consented to the
requirements of the church’s governing documents, and is therefore bound by them. This * consent-by-
affiliation” ruleis conditutionaly necessary, not only to avoid discrimination between churches and other
voluntary associations, but dso to avoid impermissible entanglement and to respect the church’'s
condtitutiondly protected autonomy. And in this case, unlike the Stuation in Mt. Olive African
Methodist Episcopal Church of Fruitland v. Board of Incorporators, 348 Md. 299, 703 A.2d 194
(1997), the undisputed facts show that the Discipline s property clauses were in effect at least as early



as 1981, before any of the property a issue here was acquired.* Accordingly, whatever those clauses
may mean, gppellants are unquestionably bound by them.

A. THE CONSENT-BY-AFFILIATION RULE ISFIRMLY ESTABLISHED IN
THE DECISIONS OF THISCOURT AND OTHER COURTS, IN BOTH
THE CHURCH AND NON-CHURCH CONTEXTS.

It has long been the law, in this State and elsawhere, that “one who becomes amember of an
association is deemed to have known and assented to its bylaws, and cannot be heard to object to the

enforcement thereof.” 6 AM. JUR. 2D Associations and Clubs 8 5 (1999) (emphasis added);

t AME Zion's Book of Disciplineis updated every four years by its generd conference. Becausethe
1980 Discipline wasiin effect a the time gopdlantsjoined the denomingtion, amici have referred to
that verson throughout, rather then the current 1996 Discipline. The references to the 1980 Book of
Discipline, however, should not be taken to suggest that amici bdieve it isthe operdtive verson of the
Disciplineinthiscase

On the contrary, rdigious inditutions, like any other voluntary assodiation, have the autonomy to
amend their governing documents and have those documents bind thar membas Seeeg., 6 AM.
JUR. 2D Associations and Clubs § 10 (1999); Orchard Ridge Country Club, Inc. v. Schrey, 470
N.E.2d 780 (Ind. App. 1984). Properly enacted amendments to the governing documents bind the
members of the assodation judt as effectivdy as did the governing documentsin effect when the
member joined. See Calabrese v. Policeman’s Benev. Ass'n Local No. 76, Inc., 384 A.2d 579
(N.J. Super. Ct. Law Div. 1978); Skanev. Sar Valley Ranch Ass n, 826 P.2d 266 (Wyo. 1992).
Maryland has long recognized this prindple. See Supreme Conclave Improved Order of Heptasophs
V. Rehan, 119 Md. 92, 85 A. 1035, 1036 (1912) (holding thet after one joins avoluntary asociion,
the assodaion “may enact ressonable rules and amendments, and bind him to their obsarvance’).
Because Mayland law dlows nonrdigious indtitutions to enact such amendments, the neutrd principles
doctrine dictates thet the same rule gpply to rdigiousinditutions.

Moreover, the 1980 Book of Discipline explicitly provided that the Generd Conference hed
the power to make, revise and amend any rule or regulation for the Church. See Book of Discipline
72-73 (1980). Because gppdlants consented to the 1980 Discipline, they dso consented to Al later
versons of the Discipline that would be crested by the properly enacted amendments of the Generd
Conference. For dl these reasons, the 1996 Book of Discipline is operaive and binding on gopdlants.

However, because both versons of the Book of Discipline contain the same trust provisons,
this Court need not determine which verson of the Discipline is operdive in order to condlude thet
aopdlants hold their property in trust for the denomination asawhole. For the Court’ sreference,
431 of the 1980 Book of Disciplineisidentica to 1494 of the 1996 Discipline, and 11432 8§ 2 of the
1980 Discipline is—with two dight editorid changes—identicd to 1495.2 of the 1996 Discipline.
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Donnelly v. Supreme Council, Catholic Benevolent Legion, 106 Md. 425, 429-30, 67 A. 276, 278
(1907). Indeed, the courts of this state have long held that a member of an association “has no ground
of complaint” when an association enforces its own rules, for the association “is but carrying into effect
the agreement he made when he became a member of the association.” Most Wor shipful United
Grand Lodge V. Lee, 128 Md. 42, 49, 96 A. 872, 874-75 (1916); accord NAACP v. Golding, 342
Md. 663, 679 A.2d 554, 558 (1996) (“courts will not interfere with the internd affairs of a voluntary
membership organization”); Martin v. United Sate, Tile & Composition Roofers, 196 Md. 428, 77
A.2d 136 (1950); Anacosta Tribe, No. 12, Improved Order of Red Men v. Murbach, 13 Md. 91
(1859); Chisholmv. Hyattstown Volunteer Fire Dep't, Inc., 115 Md. App. 58, 70, 691 A.2d 776,
781 (1997). Other courts likewise uniformly hold that, by joining or affiliating with a voluntary
association, one necessarily consents to the organization’s governing documents. E.g., Maine Cent. R.
Co. v. Bangor & Aroostook R. Co., 395 A.2d 1107 (Me. 1978) (railroad association); Adams v.
American Quarter Horse Assn, 583 SW.2d 828 (Tex. Civ. App. 1979) (horse registration
association); Liggett v. Koivunen, 34 N.W.2d 345, 349 (Minn. 1948) (labor union, and citing other
casesinvolving labor unions); La Salle County Farm Bureau & 1llinois Agric. Assn v. Thompson,
245 111. App. 413 (1927) (agricultural association).

The same principle has long been recognized and gpplied in the specific context of religious
ingitutions. Asthe Supreme Court put it in Watson v. Jones, “[t]he right to organize voluntary rdligious
associdions. . . for the ecclesiagtical government of dl the individual members, congregations, and
officers within the general association, is unquestioned.” 80 U.S. (13 Wall.) 679, 728-29 (1871).
Moreover, “[d]ll who unite themselves to such a body do so with an implied consent to this
government, and are bound to submit toit.” Id. (emphasis added). This critical passage, which the
Supreme Court later said “has a clear condtitutiond ring,” has been repeated in virtudly every Supreme
Court decisgon involving church property. See, e.g., Presbyterian Church v. Mary Elizabeth Blue
Hull Mem'| Presbyterian Church, 393 U.S. 440, 446; see also Kedroff v. &. Nicholas Cathedral
of Russian Orthodox Church, 344 U.S. 94, 114 (1952); Serbian E. Orthodox Diocese V.
Milivojevich, 426 U.S. 696, 711 (1976).



This Court has aso previoudy recognized and applied this consent-by-affiliation principle. For
example, this Court has ruled that, dthough “each religious corporation is entirely free to affiliate with
any denomination it pleases,” when it does so it “becomes bound by its system of church ownership.”
Maryland & Va. Eldership of Churches of God v. Church of God at Sharpsburg, Inc., 249 Md.
650, 659, 241 A.2d 691, 701 (1968) (“Eldership 1), vacated and remanded, 393 U.S. 528 (1969),
reaff'd, 254 Md. 162, 254 A.2d 162 (1969) (“Eldership 11”), appeal dismissed, 396 U.S. 367
(1970). Many other courts have likewise gpplied this same principle in the context of religious
organizations. E.g., Fluker Community Church v. Hitchens, 419 So.2d 445, 446 (La. 1982);
Western Pa. Conference of the United Methodist Church v. Everson Evangelical Church, 312
A.2d 35, 37 (Pa. 1973); Hardin v. Starnes, 221 S\W.2d 824, 828-29 (Tenn. App. 1949).

The consent-by-affiliation principle is so well established—and so centrd to the neutra
principles doctrine—that its application in this case cannot be serioudy questioned. Moreover, as
explained in detail below, if this principleis applied here, there can be no doubt that appellants are
bound by the Discipline of the AME Zion faith. For there is no dispute that this document (or at least
its pertinent features) was in effect when appelants affiliated with that denomination, and that by joining
the denomination, they must therefore be deemed to have consented to its provisons. Thus, gppellants
attempt to cast doubt on whether they are bound by the Discipline is &kin to an argument by a party to
acontract that he should be excused from performance smply because he never read the pertinent
document. See, e.g., Ross v. Douglas, 203 Md. 190, 100 A.2d 3 (1953); Kolker v. Gorn, 202 Md.
322,96 A.2d 475 (1953).

B. APPLICATION OF THE CONSENT-BY-AFFILIATION RULE IN
CIRCUMSTANCES SUCH ASTHESE ISNECESSARY TO AVOID
IMPERMISSIBLE DISCRIMINATION AGAINST RELIGIOUS
ASSOCIATIONS, TO PROTECT THEIR AUTONOMY, AND TO AVOID
IMPERMISSIBLE ENTANGLEMENT.

Application of the consent-by-affiliation rule to disputes of this kind is not only consstent with
applicable precedent. Asthe Supreme Court has recognized, that rule aso has a“clear congtitutiona
ring.” Presbyterian Church v. Mary Elizabeth Blue Hull Mem'| Church, 393 U.S. at 446. Indeed,
goplication of that rule is condtitutionally necessary here, for at least three reasons.
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Discrimination Againg Religious Inditutions. First, gpplication of a more stringent rule for

determining whether aformer church member is bound by the denomination’ s governing documents
would result in uncondtitutiona discrimination between rdigious and non-rigious voluntary
associations. As explained above, the consent-by-affiliation rule is routindy applied to the latter.
Accordingly, the Free Exercise Clause permits the gpplication of a more stringent test to religious
associaions only if the appelants can show that such adigtinction is narrowly tailored to further a
compdling government interest. See Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah,
508 U.S. 520, 531-32 (1993); Employment Div., Dep’t of Human Resources of Ore. v. Smith, 494
U.S. 872 (1990).? Thisthey have not attempted to do and Smply cannot do.

In short, it would be condtitutionaly impermissible, and the opposite of “neutrdity,” to impose
more burdensome requirements on religious organizations than other voluntary associations such as
labor unions. For this reason adone, appe lants are wrong to suggest that the enforcement of areligious
ingtitution’ s governing documents must be predicated upon proof of an explicit act of consent beyond
that implied by the act of joining the organization. They are likewise wrong to suggest that religious
ingtitutions, unlike other voluntary associations, can be subjected to a searching review of their conduct
to determine whether the organization has somehow “waived” its rights under those documents.

Rdigious Autonomy. Second, failure to apply the consent-by-affiliation rule, and adoption of

gopellants contrary approaches, could well result in an uncondtitutiona intrusion into the condtitutiondly
protected autonomy of rdigious ingtitutions. The First Amendment gives churches the “ power to decide
for themsdves, free from date interference, matters of church government, aswell as those of faith and
doctrine” Kedroff, 344 U.S. a 116. Indeed, over the past two centuries, courts, including this one,
have uniformly recognized thet if First Amendment protection means anything, it means that a civil court
may not entertain “amatter which concerns theologica controversy, church discipline, ecclesagtical

2 The Fourteenth Amendment’ s Equd Protection Clause, aswel as Artide 36 of Maryland's
Dedaration of Rights, mandate the same conduson. See Employment Div. v. Smith, 494 U.S. 872,
886 n.3; McDanidl v. Paty, 435 U.S. 618 (1978); Torcaso v. Watkins, 367 U.S. 488 (1961);
McMillan v. Sate, 258 Md. 147, 151, 265 A.2d 453, 455 (1970) (*Article 36 of the Declaration of
Rights of the Condtitution of Maryland givelg extensve pratection to rdigious liberty.”); Levitsky v.
Levitsky, 231 Md. 388, 190 A.2d 621 (1963).
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government, or the conformity of the members of the church to the standard of moras required of
them.” Milivojevich, 426 U.S. at 714; see also Jonesv. Wolf, 443 U.S. 595, 602 (1979); Eldership
[, 294 Md. at 660, 241 A.2d at 697 (“the courts, wisely we think, will not enter a‘*theological
thicket'”); Polen v. Cox, 259 Md. 25, 31-32, 267 A.2d 201, 204-05 (1970); Shaeffer v. Klee, 100
Md. 264, 271, 59 A. 850, 852 (1905) (dating that religious controverses “must be |eft with the
authorities of the church or denomination who have the power, by custom and usages of ecclesiagtical
organization, to consider and determine them”).2 Thisright to indtitutional autonomy is aso protected
by the condtitution of thisstate. See Maryland Const., Declaration of Rights, art. 36; McMillan v.
State, 258 Md. 147, 265 A.2d 453 (1970).

Appdlants argument that they are not bound by the property provisions of the Discipline,
however, isin large measure an invitation to the Court to second-guess the decisions of the AME Zion
Church with regard to church government aswell as matters of faith. Appellants contend, for example,
that additional discovery and atrid are needed on whether the relationship between Full Gospd and
AME Zion was “hierarchical” with respect to property matters. Thisis so, they say, because the
evidence indicates that Full Gospe “was not atypical church within AME Zion” becauseit “used the
untraditional name ‘Full Gospel,” adopted wor ship practices that AME Zion considered
unconventional,” or “departed from AME Zion' straditional modes of behavior.” Br. at 9-10, 39
(emphasis added).

Thisargument is an affront to the Firs Amendment. Based on that provison, the Supreme
Court has repeatedly forbidden civil courts from “question[ing] the centrdity of particular beliefs or
practicesto afaith,” Hernandez v. Commissioner, 490 U.S. 680, 699 (1989), and “warned that
courts must not presume to determine the place of aparticular belief inareligion....” Smith, 494
U.S. a 887. Thus, appelants atempt to have this Court rule on whether their “worship practices’ and

3 Asthe Hfth Circuit has noted, judidd review of ecdesadtica materswould “ cause the Sate to
intrude upon meatters of church adminidration and government which have so many times before been
prodamed to be matters of asngular ecdesadica concern. Contral of drictly ecclesadticd matters
could eadlly pass from the church to the State. The church would then be without the power to decide
for itdf, free from date interference, matters of church adminigration and government.” McClurev.
Salvation Army, 460 F.2d 553, 560 (5th Cir. 1972).
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“modes of behavior” were*conventiond,” “typicd,” or “traditiond” isforeclosed by the First
Amendment.

In any event, even if gppelants did depart in some ways from traditiond AME Zion practice,
that cannot logicaly relieve them of their obligations to hold their property in trust for the denomination.
Appdlants argument, “in effect, states that because [From the Heart] broke the rules of the Discipline,
[From the Heart] should be immune from those rules” African Methodist Episcopal Zion Church v.
Zion Hill Methodist Church, Inc., 534 So.2d 224 (Ala. 1988). Other courts have squarely rejected
such arguments, seeid., and this Court should do so aswell. To rule otherwise would be to adopt
appdlants pro-schism bias.

Even more misguided is appellants related suggestion that the courts should examine the level
of control that the Church actually exercised over them as well as the degree to which they actudly
submitted to the Church’s authority. Appellants argue, for example, that they should be alowed to
show that the AME Zion Church “waived” the provisons of the Discipline by, among other things,
failing to force the gppellants to change the pertinent deeds despite knowing that the deeds did not
comply with the Discipline. Br. at 35-37. Based on the same factud alegations, appdlants argue that
“[d]espite AME Zion's purportedly hierarchica structure, the record shows that, in practice, the
relationship between AME Zion and From the Heart was congregational.” Br. & 9. Through both of
these arguments, the appellants seek essentialy seek to rewrite the AME Zion Discipline and polity so
that they can establish that the property provisions of the Discipline are not binding on them.*

+ Smilarly misguided isthe gppdlants contention that there are legitimate factud diputes regarding
their church s polity. Appdlantscite Eldership | for the propogtion thet ahierarchica pality “does not
... exdude the use of acongregationd pality so far asthe use and contral of property of theloca
congregation is concerned.” Br. a 38, quoting Eldership |, 249 Md. at 664, 241 A.2d a 699. Yet
the Eldership | court was merdy recognizing the possibility thet some denominations might have a
“hylbrid polity,” one that was hierarchica for purposes of doctrine and discipline, yet congregationd for
the purposes of property ownership. Such ahybrid pdlity, if itisexidsa dl, must exig ona
denominationd level. Appdlants seam to think that individua congregations, on a case-by-case bess
could have hybrid politieswithin otherwise entirdy hierarchicd denominaions. However, the dearly
articulated commeand of the Frst Amendment forbids any kind of “detailed review” of the particular
arcumgtances surrounding the pality of aloca congregetion. See Serbian Eastern Orthodox Diocese
v. Milivojevich, 426 U.S. 696, 718 (1976).



Any such conclusion, however, would represent an unconditutiond intruson into the religious
practices of the AME Zion Church. Asthe Supreme Court put it in Hull Memorial:
“Frst Amendment vaues are plainly jeopardized when church property litigation is made to turn

on the resolution by civil courts of controversies over religious doctrine and practice. If avil

courts undertake to resolve such controversies in order to adjudicate the property dispute, the

hazards are ever present of inhibiting the free development of religious doctrine and of

implicating secular interests in matters of purely ecclesiastical concern.”
Hull Men7'|, 393 U.S. a 449 (emphasisadded). Additiondly, such aninquiry would thoroughly undermine
the neutra principles approach, which is supposed to “obviate]] entirely the need for an andysis or
examination of ecclesagtica polity or doctrine in settling church property disputes” Jones, 443 U.S. at
605.°

This is particularly true where, as here, a dispute involves the relationship between a church and
itsclergy. Asthe Fifth Circuit has held, “The relationship between an organized church and its ministers
is its lifeblood. . . . Matters touching this relaionship must necessarily be recognized as of prime
ecclesagtica concern.” McClure v. Salvation Army, 460 F.2d 553, 558-59 (5th Cir. 1972). Indeed,
this relationship is so criticd to the protection of religious autonomy that it often requires exempting a
church’'s dedings with its clergy from generdly gpplicable lavs. See, e.g., Equal Employment
Opportunity Comm’'nv. Roman CatholicDiocese,  F.3d ___ (4th Cir. May 22, 2000), available

in 2000 WL 667370 (ministerid exception exempts clam by former director of music ministry againgt

° |t is perhaps worth remembering dso that gppelants could not advance such arguments under the
“deference to polity” gpproach to such controverses. Under that gpproach, the court Smply defersto
the authoritative decisons of achurch hierarchy. See Milivojevich, 426 U.S. at 709; Kedroff, 344
U.S. at 120-21; Watson, 80 U.S. a 733-34. The courts, moreover, have held thet this gpproachisa
conditutionaly acoeptable dterndtive to the neutrd prindiples gpproach. See Jonesv. Wolf, 443 U.S.
595, 604 (1979); Maryland & Va. Eldership of the Churches of God v. Church of God at
Sharpshurg, 396 U.S. 367, 368-69 (1970) (Brennan, J., concurring); Watson, 80 U.S. at 724.

Amici do not ask this Court to abandon the neutrd prindples gpproach. Asthe Supreme
Court has noted, it has some advantages over the deference gpproach. See Jones, 443 U.S. at 603-
604. However, if misgpplied, the neutrd principles gpproach can draw courtsinto improper inquiries
about church doctrine or organization that ultimately resuit in disguised revisons of theological doctrine
Seeid. a 604. Courts mugt therefore be careful in goplying neutrd principles to church property
digoutes 90 that they avoid the kind of intrusve inquiry thet gppdlantsinvite here.
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former employer); Gellington v. Christian Methodist Episcopal Church, 203 F.3d 1299 (11th Cir.
2000) (finding that the ministeria exception to Title V11 is of continuing vitality).> Although amici do not
seek agmilar “clergy exemption” inthis case, the principles underlying those exemptionsreinforce the need
for avoiding any searching andlyss of the AME Zion Church's course of dedlings with its ministers.
Appdlants arguments would run afoul of these principles. The manner and extent to which a
religious association chooses to enforce the requirements of its governing documents againg its ministers
is as much a matter of “religious practice’ as the association’'s manner of worship. Some religious
communities—such asthe origind Puritan communities of New England—react quickly and decisvely to
any deviaion from the community’ snorms. Others may be willing to tolerate greeter levels of deviation
and, sometimes, dissent within their ranks. But regardless of a community’s decisons on such
meatters—either in genera or in a particular case—those choices are religious choices. They cannot be

overturned or second-guessed by the courts, either in the context of aproperty dispute, or otherwise. See

¢ See also Starkman v. Evans, 198 F.3d 173 (5th Cir. 1999) (holding that minigteria exemption
prevented a discharged church music director from maintaining an action under the Americans With
Disahilities Act and adate retdiaory discharge Satute); Bollard v. California Province of the Soc'y
of Jesus, 196 F.3d 940, 944 (9th Cir.1999) (“ The Free Exercise and Egtablishment Clauses of the
FHrs Amendment compd this exception to the atherwise fully goplicable commands of Title VI when
the disputed employment practices involve a church's freedom to choose its minisers or to practiceits
bdiefs™); Combsv. Central Tex. Annual Conference of the United Methodist Church, 173 F.3d
343 (5th Cir. 1999) (Free exercise dause deprived federd court of jurisdiction to hear Title VI sex
discrimination suit brought againg church by member of its dergy, even though church's chdlenged
actions were not basad on rdigious doctrine); Equal Employment Opportunity Comm' n. v. Catholic
Univ. of America, 83 F.3d 455, 461 (D.C. Cir. 1996) (exempting dergy from Title VII); Young v.
Northern Illinois Conference of United Methodist Church, 21 F.3d 184 (7th Cir. 1994) (Free
Exerdse Clause bars Title V11 action by probationary minister againg her church); Scharonv. S.
Luke's Episcopal Preshyterian Hospitals, 929 F.2d 360 (8th Cir. 1991) (religion dauses bar
goplication of Title VII and Age Discrimination in Employment Aat dams of chaplain againg churdh
afiliated hogpital); Minker v. Baltimore Annual Conference of the United Methodist Church, 894
F.2d 1354, 1358 (D.C. Cir. 1990) (adjudication of miniger's Age Discrimination in Employment Act
dam agang his church would vidlate the Free Exerdse Clause); Natal v. Christian and Missionary
Alliance, 878 F.2d 1575 (1« Cir. 1989) (Free Exercise Clause bars wrongful termination action
brought by dergyman againgt not-for-profit reigious corporation); Rayburn v. General Conference of
Seventh-day Adventists, 772 F.2d 1164, 1169 (4th Cir. 1985) (religion clauses barred aracid and
sxud disorimination lawauit by aplantiff denied apagtora pogtion).
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Jones, 443 U.S. a 602 (“[T]he First Amendment requiresthat civil courts defer to the resolution of issues
of religious doctrine or polity by the highest court of a hierarchica church organizaion.”); Milivojevich,
426 U.S. at 709 (“[ T]he Firgt and Fourteenth Amendments mandate that civil courts shdl not disturb the
highest ecclesiagticd tribuna within a church or hierarchica polity, but must accept such decisions as
binding on them.”); Kedroff, 344 U.S. a 120-21 (describing circumstances in which “the church rule
contrals’ the determination of acivil court); Watson, 80 U.S. at 733-34. Nor can the courts discriminate
among rdigiousingdtitutions on thebasis of such choices. See Smith, 494 U.S. at 877 (recognizing that the
Free Exercise Clause prohibits states from “impoging] specid disabilities on the bads of rdigious views
or reigiousgtatus’); seealso Larsonv. Valente, 456 U.S. 228, 245 (1982); McDaniel v. Paty, 435U.S.
618 (1978); Fowler v. Rhode Island, 345 U.S. 67, 69 (1953).

Such second-guessing would be particularly ingppropriate in circumstances such asthese, i.e.,
in which differencesin certain worship practices or beliefslead to srains between the church
denomination and the local church. For many denominations, the senstivities of those Situations require
the denomination to place ahigh priority on pastora issues—such as reconciliation, forgiveness, and
patience—rather than on arigorous ingstence on legd rights. Such pastora considerations are the
essence of the practice of religion. The denomination's emphasis on pastora issues and in presarving
the unity of the church as awhole should not be viewed by a court as evidence that it has “waived” the
protections of its governing documents.

Entanglement. Third, even if the courts of this state ultimately ruled in AME Zion'sfavor on dl
these issues of religious practice, the very process of litigating them would be uncongtitutiond. Asthe
Supreme Court recognized in N.L.R.B. v. Catholic Bishop, 440 U.S. 490, 502 (1979), where matters
of indtitutiona government are litigated in the courts, “1t is not only the conclusions that may be reached
... which may impinge on rights guaranteed by the Religion Clauses, but also the very process of
inquiry leading to findings and conclusions.” (emphass added). Accordingly, the First Amendment
forbids any “searching . . . inquiry into church polity.” Milivojevich, 426 U.S. a 723. Such inquiries
violate both the free exercise rights of the inditution, as well as the Establishment Clause' s generd
prohibition on inappropriate “ entanglement” between church and state. See Lemon v. Kurtzman, 403
U.S. 602, 612-13 (1971); Jones, 443 U.S. at 599, 606; Hull Meml, 393 U.S. at 448-49.
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Indeed, the Supreme Court has made clear that the First Amendment prohibits litigation not
only over rdigious doctrine, but also over reigious “practice’—such as (in this case) a denomination’s
course of dealingswith itsminigters. Asthe Court put it in Hull Memorial, “Firs Amendment vaues
are plainly jeopardized when church property litigation is made to turn on the resolution by civil courts
of controversies over rdigious doctrine and practice.” 393 U.S. at 449 (emphasisadded). Andin
Milivojevich, the Court expresdy held that “[t]his principle applies with equa force to church disputes
over church polity and church adminigtration.” 426 U.S. a 710. Theissue that appellants seek to
litigate here—whether despite its hierarchica structure the AME Zion Church’s dedlings with gppellants
was “in practice’ congregationa—is aclassc issue of “church adminidration” the litigation of which is
proscribed by these bedrock principles.

This Court has aso repeatedly reaffirmed these basic principles: “Our predecessors have held,
in accordance with the law generdly in this Country, that in regard to matters involving spiritud affairs
the Maryland courts have no power to interfere. Such matters ‘must be left with the authorities of the
church or denomination who have the power, by custom and usages of the ecclesastical organization,
to congder and determine upon them.” In short the courts, wisely we think, will not enter a‘theologica
thicket.”” Eldership |, 249 Md. at 660, 241 A.2d at 697 (quoting Shaeffer v. Klee, 100 Md. 264,
271,59 A. 850, 852 (1905)).

The only way to avoid such “theologicd thickets’ in this case, the only way to avoid
impermissible litigation about the AME Zion Church’s “practices’ with respect to its minigters, and the
only way to avoid the impermissible discrimination and intrusion into church autonomy discussed above,
isto gpply the consent-by-&ffiliation rule. By focusing only on whether a church member, minigter, or
congregation actualy joined or affiliated with ardigious association, that rule avoids any entangling or
intrusive inquiry into matters of faith or religious practice.

C. IN THISCASE, THERE ISNO MATERIAL ISSUE OF FACT WITH
RESPECT TO WHETHER APPELLANTSARE BOUND BY THE
CHURCH’SBOOK OF DISCIPLINE.

As noted above, the consent-by-affiliation rule holds that “ one who becomes a member of an

association is deemed to have known and assented to its bylaws, and cannot be heard to object to the
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enforcement thereof.” 6 AM. JUR. 2D Associations and Clubs 8 5 (1999). Thus, even if Pastor
Cherry and the other trustees of the property at issue here were not aware of the Discipling s trust
provisons—which is certainly not the case here—the appelants would still be bound by them by virtue
of their undisputed membership in the AME Zion Church.”

Indeed, it is undisputed that those provisions were in effect at least as early as 1980, before
Pastor Cherry became an AME Zion minister, before the property at issue here was acquired, and
indeed before the necessary contributions were collected.® In fact, the Book of Discipline itsdlf states
that when members of aloca church wish to become united with the AME Zion Church, they must
date their “desire to become organized under [the] Discipline,” and have “read to them the Genera
Rules of [the] Church” before they can become members. Book of Discipline (1980) 149 § 1. By
becoming members (and affiliates) of the AME Zion Church, gppellants must be deemed to have
consented to the Discipline and dl of its rdevant provisons®

In sum, this Court should reaffirm, and apply in this case, the fundamentd principle that is basic

to the exercise of dl rdigious authority: namely, that one who joins avoluntary religious association

7 It is undiouted thet both Appdlant Cherry and members of Appdlant From the Heart participeted
adtivdy and knowingly in the éfairs of the AME Zion Church from 1981 until thar withdrawa from the
AME Churchin July 1999. Those adtivitiesinduded: use of the name“AME Zion” inthe
congregation’s own name; particpation in the annua Generd Conference of the AME Zion Church;
atendance a Didrict and Annua Conferences; payment of annud assessmentsto the AME Zion
Church; acceptance of the bishop's annud gppointments of Appdlant Cherry as padtor in charge by the
AME Zion Church; and halding a leest weekly rdigious services as an AME Zion Church
denomination. (E. 747-48)

¢ For thisreason, gppdlants position would be contrary to the expectation of those who donated the
money usad to purchase this property. When they made those donations, these individuals obovioudy
knew they were making them to Pestor Cherry in his capadity asaminiger of the AME Zion
denomination, and not in hisindividud capacity. Thus, thase donors could not ressonably expect thet
the property would follow Pagtor Cherry if he later chose to leave the denomination.

° BEven if knowledge of the Discipline were necessary, there is no dispute as to whether Mr. Cherry
and the other trustees knew about those provisons a the rdlevant times. The congregation’sown
origind artides of incorporation spedificaly dated that vating membership requires “ Full Connection in
the AM.E. Zion Church,” and that its Trustees had an “obligation . . . to uphold the laws and practices
of the A.M.E. Zion Church as expressed in the Book of Discipline” Obvioudy, then gppdlants knew
a that time that the Discipline existed, and must surdy have known of itstrugt provisons
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(like any other voluntary association) is deemed by that act aone to have consented to the provisions of

that organization’s governing documents.

. A RELIGIOUSCOMMUNITY M UST BEPERMITTED TO PROTECT ITSINTEREST IN LOCALLY
USED PROPERTY THROUGH ANY FORMULATION IT CHOOSES, AND IN GOVERNING
DOCUMENTSOF ITSOWN CHOOSING.

Having established that gppellants are bound by the Discipline of the AME Zion Church, we
now turn to the question whether that document suffices to sustain the tria court’s decision granting
summary judgment in the Church’sfavor. Appelants concede, as they mug, that the Discipline—both
in 1980 and again in 1996—included a “trust provison” gpplicable to local church property. Br. at 9,
11, 26-27. Appdlants nevertheless contend that this provision was inadequate to protect the
Denomination’ sinterest in that property because it does not “expressly provide for the reverson” of
that property to the AME Zion Church in the event of aschism. Br. a 17. Appellants contend that
such a“reverter provison” is necessary because of a purported presumption in Maryland law in favor
of “*acongregationd form of church government’ under which alocd church controlsits own
property.” Br. a 15 (quoting but mischaracterizing Mt. Olive African Methodist Episcopal Church
of Fruitland v. Board of Incorporators of African Methodist Episcopal Church, Inc., 348 Md.
299, 314, 703 A.2d 194, 201 (1997) (“Fruitland”)). Indeed, as noted above, appelants go so far as
to suggest that this Court has endorsed the pro-schismatic view expressed by Professor Zollman. Br.
at 20.

Appdlants view of the law iswrong. As shown below, nothing in this Court’ s decisons—or
the decisions of any court of which we are aware—requires a denomination to include an express
“reverter clause inits governing documents. To the contrary, the law is settled that ardigious
indtitution, like any other voluntary association, can protect itsinterestsin loca church property through
agaden-variety “trust provison” or through any other smilar means. Appellants proposed
gpproach—and the anti-authority, anti-denominational bias on which it is based—would be patently
uncondtitutiona and unfair. Moreover, the trust provisions contained in the Discipline easlly establish a

trugt in favor of the AME Zion Church.
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A. THISRULE ISFIRMLY GROUNDED IN THE DECISIONSOF THISCOURT AND OTHER

COURTS, INBOTH THE CHURCH AND NON-CHURCH CONTEXTS.

It iswell established, in Maryland and e sewhere, that voluntary associations have the autonomy
to enact rules, regulations, bylaws, or congtitutions that will control &l questions of discipline, doctrine,
or policy internd to the association. See 6 AM. JUR. 2D Associations and Clubs § 5 (1999);
Bonneville Properties, Inc. v. Smons, 677 P.2d 1111, 1113 (Utah 1984) (noting that this
proposition is “generaly accepted”); Lawson v. Hewel, 50 P. 763, 764 (Cal. 1897) (“in al matters of
policy or of theinternal economy of the organization, the rules by which the members have agreed to be
governed condtitute the charter of their rights’); Supreme Lodge of Order of Select Friendsv.
Raymond, 47 P. 533 (Kan. 1897). Indeed, an association has a*“sacred right” to adopt in its
governing documents any rulesthat serveitsinterests or protect its welfare and are not contrary to law.
See 6 AM. JUR. 2D Associations and Clubs 8 5 (1999); State ex rel. Givensv. Superior Court of
Marion County, 117 N.E.2d 553, 555 (Ind.1954); see also Crane v. Indiana High Sch. Athletic
Ass'n, 975 F.2d 1315, 1320 (7th Cir. 1992); Cox v. Government Employees Ins. Co., 126 F.2d
254, 256 (6th Cir. 1942); Booker & Kinnaird v. Louisville Bd. of Fire Underwriters, 224 SW.
451, 454 (Ky. 1920). See, e.g., Anacosta Tribe, No. 12, Improved Order of Red Men v. Murbach,
13 Md. 91 (1859); Marvin v. Manash, 153 P.2d 251 (Or. 1944). Asthis Court has aso noted, the
governing documents of such an association are an enforceable contract between the members.

Martin v. United Sate, Tile & Composition Roofers, 196 Md. 428, 440, 77 A.2d 136, 141 (1950);
accord Scott v. East Ala. Educ. Found., Inc., 417 So.2d 572, 573 (Ala. 1982); Perkaus v.
Chicago Catholic High Sch. Athletic League, 488 N.E.2d 623, 627 (1ll. App. Ct. 1986); Maine
Cent. R. Co. v. Bangor & Aroostook R. Co., 395 A.2d 1107, 1119 (Me. 1978) (noting that thisrule
is“wel etablished”); Straub v. American Bowling Congress, 353 N.W.2d 11, 13 (Neb. 1984).
Moreover, “as agenerd rule, courtswill not interfere in the interna affairs of avoluntary membership
organization.” NAACP v. Golding, 342 Md. 663, 672, 679 A.2d 554, 558 (1996). In short, all
voluntary associations have the ingtitutiond autonomy to employ any rules or regulations to protect thelr
legitimate property interests, and this autonomy is free from interference by civil courts.
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Appellants do not dispute the correctness of these principles as gpplied to non-reigious
associdions. Indeed, gppellants cite no Maryland authority indicating that nonrdligious
associations—or voluntary associations in generd—have any obligation to protect their property
interests through specific “reverter” clauses. Appdlants nevertheess expend enormous effort to
construe Maryland precedents as requiring explicit reverter clauses in deeds or governing documents of
religious inditutions.

If appdlants interpretation of Maryland law were correct, Maryland would be well outsde the
maingtream. Indeed, al of the jurisdictions that have addressed the issue (of which we are aware) have
ruled that religious ingtitutions can protect their interests in property used by alocal congregation
through any formulation in their governing documents. The Supreme Court, for example, explicitly
endorsed just such apracticein Jones v. Wolf, 443 U.S. 595, 600-01 (1979), when it discussed the
Georgia Supreme Court’s award of local church property to the nationa denomination based upon an
express trugt provison in the Book of Discipline of the United Methodist Church. See Carnesv.
Smith, 222 S.E.2d 322 (Ga. 1976). Numerous other courts have held that generd provisonsin a
denomination’ s governing documents are sufficient to protect the denomination’s property interests.

See, e.g., African Methodist Episcopal Zion Church in America, Inc. v. Zion Hill Methodist
Church, Inc., 534 So.2d 224 (Ala. 1988); First English Evangelical Lutheran Church v. Dysinger,
6 P.2d 522 (Cal. App. 1931); Bishop of Colorado v. Mote, 716 P.2d 85, 99 (Colo. 1986); S.
John’s Presbytery v. Central Presbyterian Church, 102 So. 2d 714 (Fla. 1958); Clay v.
Crawford, 183 SW.2d 797 (Ky. 1944); Fluker Community Church v. Hitchens, 419 So.2d 445
(La 1982); Southern Ohio State Exec. Offices of Church of God v. Fairborn Church of God, 573
N.E.2d 172, 180 (Ohio App. 1989); Western Pa. Conference of the United Methodist Church v.
Everson Evangelical Church, 312 A.2d 35 (Pa. 1973); Nagle v. Miller, 118 A. 670 (Pa. 1922);
Church of God in Christ, Inc. v. Cawthon, 366 F. Supp. 1066 (E.D. Tex. 1973), aff'd 507 F.2d
599 (5th Cir. 1975); Norfolk Presbytery v. Bollinger, 201 S.E.2d 752, 758 (Va. 1974).

Contrary to gppdlants arguments, this Court has consstently followed this same principle.
Thisis dearly exemplified in this Court’s opinionsin Babcock Mem'| Presbyterian Church v.



Presbytery of Baltimore of the United Presbyterian Church in the United Sates, 296 Md. 573,
464 A.2d 1008 (1983) and Polen v. Cox, 259 Md. 25, 267 A.2d 201 (1970).

In Babcock, the local church voted to sever itsties with the nationa organization and executed
deedsto its property transferring it to another party so that the loca church could remove its existing
trugt obligations to the nationd denomination. The nationa denomination’s governing document
included the following provison:

Whenever heregfter a particular church isformally dissolved by the presbytery, or has become
extinct by reason of the dispersd of its members, the abandonment of its work, or other cause,
such property asit may have, both real and persona, shal be held, used, and applied for such
uses, purposes, and trusts as the presbytery may direct, limit, and appoint, or such property
may be sold or disposed of as the presbytery may direct.

Babcock, 296 Md. at 584, 464 A.2d at 1014. Even though the denomination’s governing document
contained no explicit provision providing for reverson of the property to the nationd denomination
upon the withdrawal of aloca congregation, the Court deemed the condtitution’s provisions sufficient to
create for the national church an interest in the property. Babcock, 296 Md. at 588, 464 A.2d at
1016. Hence, Babcock acknowledges that a church can protect its property rights with any
formulation in its governing documents; the church is not limited to specific reverter dauses”

1 Appdlants attempt to distinguish Babcock on the ground that it was not a“withdrawa case” See Br.
a 24-25. They dam that theissuein Balbcock was limited to whether the church could trandfer its
property while gtill amember of the denomination. Seeid. However, in that casethe trandfer prior to
withdrawva was purdy asham, an effort to rdieve the local congregetion of itstrust obligaionsto the
nationd church prior to itswithdrawa. The congregation hed anticipated withdrawa more than Sx
months prior to the trandfer of their property, and the conveyance had been part of the preparation for
thewithdrawa vote. See Balbcock, 296 Md. at 575, 464 A.2d at 1009-10. For gppdlantsto Sate
that Balbcock was nat awithdrawd caseisto rey upon paper-thin formalisms, which are ingppropriate
in the Ared Amendment context. See, e.g., Mitchdl v. Hems, No. 98-1648, dip op. at 19, 2000 WL
826256 (June 28, 2000) (plurdity opinion) (noting “the irrdevance of such formdiam”); Wolman v.
Walter, 433 U.S. 229, 250 (1977) (refusng smilarly to “exdt form over subgtance’).
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Thesameistrue of Polen. There, alocd church attempted to withdraw from the Church of
God fallowing a change in the denomination’s organizationa structure. The governing documents of the
denomination provided that “theright of any loca church as awhole to withdraw from the Genera
Assembly is not recognized and does not exist,” Polen, 259 Md. 25, 34, 267 A.2d 201, 206 (1970),
and that

If any loca church shdl cease to function or exis, then the local board of trustees shdl hold the
local property as trustees for the Church of God generdly . . . and said local board shal convey
the local property to the state board to be used and disposed of by it for the use and benefit of
the church in that Sate generdly.

Id. a 35, 267 A.2d a 206. This Court found that the local church had agreed to these trust provisions,
and that they were therefore binding. Seeid. at 37, 267 A.2d at 207. The Court then concluded that
“the Church of God clearly has made a determination that when amgority of the loca church
discontinues fellowship with the nationa church, the property does not follow.” Id. at 36, 267 A.2d at
207. Thus, the denomination retained its interest in the property even though there was no reverson-
upon-withdrawa causein its governing documents. Like Babcock, then, Polen shows that Maryland
law recognizes that denominations can protect their property rights through means other than reverter

clauses.

To be sure, appd lants repeatedly point to the “three methods’ by which this Court, in
Eldership I, sad that a hierarchicd church can protect itsinterestsin local property. But no matter
how often gppellants invoke those “three methods” as akind of talismanic incantetion, Eldership |

cannot be interpreted as limiting churches to them aone, for severa reasons.

Firgt, appelants interpretation of Eldership | would be contrary to the Supreme Court's
characterization of the neutra principles approach in Jones v. Wolf. There, the Court observed that, to
protect an interest in locd property, hierarchical churches “can modify the deeds or the corporate
charter to include aright of reverson or trugt in favor of the generd church.” Jones, 443 U.S. at 607
(emphasis added). And the Court went on: “Alter natively, the congtitution of the genera church can
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be made to recite an expresstrust in favor of the denominational church.” Id. Thus, Jones v. Wolf
cearly establishes that the neutral principles approach does not limit a hierarchica church to the “three
methods’ discussed in Eldership I.

Second, that interpretation is not supported by the language of the opinion. For example, in the
passage immediately preceding its enumeration of three techniques, this court wrote that “[i]n many of
the hierarchical churches there may be provisonsin their Congtitutions, Canon Law or other
controlling documents or statutes which make it clear that the property is held in trust for the uses of
the parent church and its discipline and gppointments.” Eldership |, 249 Md. at 663, 241 A.2d at
698-99. Nothing in this genera statement indicates that a specific reversonary clause would be
required.*!

Third, as noted above, appellants’ interpretation is foreclosed by later decisons of this Court.
Specificaly, Babcock and Polen confirm that churches are not limited to using specific reverson-upon-
withdrawd clausesif their governing documents employ some other means—like generd trust
language—to protect their interestsin localy-used property. See supra. In fact, asthis Court pointed
out soon after deciding the Eldership cases, Eldership | “turned on the pivota fact that the mother
church failed to provide any rule or regulation regarding the disposition and control of loca church

1 An examination of thefactsin Eldership dso daifiesthat the alosance of areverter dausein that
case could not be dispositive. In Eldership, the rdevant governing documents contained no provison
thet crested atrug in the denomination’sfavor. See Eldership |, 249 Md. at 664-65, 241 A.2d at
699-700. If the nationd church’s governing documents said nothing thet would have creeted atrug,
the only other possble way for the nationd church to establish control over the locd property would
have been through a spedific reverter dause whose condition was the withdrawa of theloca
congregation. Yet, the nationa church had provided for no such reverson upon withdrawd, seeid. at
665, 241 A.2d a 700, and without a gpecific dause whose condition was satisfied, the church had no
legd badsto takethe locd property. Onthosefacts it isimpossible to condude that generd trust
provisonsin ahierarchicd church’s governing documents, or any other Smilar provisons, ae
Insufficient to protect ahierarchica church’s property interet.
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property upon withdrawd of the loca congregation from the mother church.” See Polen, 259 Md. 25,
38, 267 A.2d 201, 208 (1970) (emphasis added).*2

The generd principle alowing hierarchica churchesto protect their property through any
formulation in their governing documents was further confirmed by this Court in Fruitland, 348 Md.
299, 703 A.2d 194 (1997). There, the lower court had specifically stated that “the Eldership |
methods were not exclusve,” id. at 308, 703 A.2d at 198, and this Court did not disavow that
conclusion. Indeed, this Court described Eldership | as merdy “proffering” its three methods, not as
establishing them as the exclusive meansfor hierarchica churches to maintain their control of locally-
used property. Seeid. at 315, 703 A.2d at 202. In addition, the decision court went on to note that
this Court has recognized at least one other method by which a denomination can protect its property
interests. “the provisions of the condtitution, charter or by-laws of the denomination and the action of
the authoritative agencies of such denomination.” 1d. at 315-16, 702 A.2d at 202. Thus, Fruitland
confirmsthat the “three methods’ of Eldership | are not the exclusive tools to which rdigious
ingtitutions must resort in order to preserve their legitimate property rights.

B. THISRULE ISNECESSARY TO AVOID UNCONSTITUTIONAL DISCRIMINATION
AGAINST AND AMONG RELIGIONSAND TO ENSURE THE CONSTITUTIONALLY

PROTECTED AUTONOMY OF HIERARCHICAL RELIGIONS.

Appdlants attempt to have this Court overrule long-standing precedent and adopt instead a
rule requiring specific “reverter clauses’ in areligious association’ s governing documents aso has

2 Theeror of gopdlants interpretation of the Eldership casesis dso goparent from the opinionin
United Methodist Church v. &. Louis Crossing Independent Methodist Church, 276 N.E.2d 916
(Ind. Ct. App. 1971) (“S. Louis Crossing”). The court in that case rdied heavily upon this Court's
opinionsin Eldership; in fadt, it quoted the very passage upon which gppdlants hang their entire
agument. See S. Louis Crossing, 276 N.E.2d & 920-21 (quoting Eldership |, 249 Md. at 662, 241
A.2d & 698). The governing documentsin thet case did not contain a specific reversontupon-
withdrawvd dause. Seeid. at 924-25. Nonethdess, the court found that the governing documents and
the actions of the locd congregation were sufficient to esablish atrugt in favor of the netiond
denomination.
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serious condiitutiond infirmities. These include discrimination againg rdigious inditutions in generd;
discrimination among religions; intrusion into such inditutions congtitutiondly protected autonomy; and
improper entanglement.

Discrimination Appellants gpproach would foster three types of discrimination, each of which
would be uncondtitutiond. Firs, if to protect their legitimate property interests religious inditutions must
act in accordance with specid requirements not applicable to other voluntary associations, those specia
requirements would unconditutiondly discriminate againgt religion. The Supreme Court’s cases
“egtablish the generd proposition that alaw that is neutral and of generd applicability need not be
judtified by a compelling governmentd interest,” but thet “[&] law failing to satisfy these requirements
must be judtified by a compdling governmentd interest and must be narrowly tailored to advance that
interest.” Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531-32
(1993); see also Employment Div., Dep’t of Human Resources of Ore. v. Smith, 494 U.S. 872
(1990). Any rulethat would require religious inditutions, but no other secular inditutions, to employ
particular reverson-upon-withdrawal clausesin their governing documents to protect their property
rightsis clearly not neutrd; as the Supreme Court has explained, “if the object of alaw isto infringe
upon or regtrict practices because of their religious motivation, the law isnot neutral.” Lukumi, 508
U.S. a 533 (citing Smith, 494 U.S. at 878-879)."* Rather, such arule regtricts the practices of a
religious inditution—specificdly, the power of the religious inditution to use its governing documents to
order its affairs as it sees fit—simply because the indtitution is a rligious one.!4

13 Without question, AME Zion'sinterest in regulaing property ownership by itsindividua
congregationsis“mativated by rdigious bdief.”  John Wedey, the founder of Methodiam, indsted thet
local churches hold their property in trugt for the denominetion as whole so that the church could
enforce the doctrine that bishops, not loca churches, have the authority to gppoint preachers. See John
Leo Topolewski, Mr. Wedey' s Trust Clause: Methodismin the Vernacular, 27 METHODIST
HISTORY 143, 144-46 (1999). Thisview, in turn, isbased upon Acts 2:44-45, which Satesthat “dll
who believed were together, and hed dl thingsin common, and sold their possessons and goods, and
divided them among dl, asanyone had nesd.” Thus AME Zion's practices regarding property
ownership are basad on rdigious doctrine and “ mativeted by rdigious bdief.”

“ Nor, obvioudy, isagpedd reverson-upon-withdrawd rule for rdigiousinditutions one of generd
goplicability. See Employment Div., Dep’'t of Human Resources of Ore. v. Smith, 494 U.S. 872,
879-881 (1990). While the Supreme Court has not articulated the specific Sandard for evauating
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Second, gppellants interpretation of Maryland law would lead to a bias againgt hierarchica
religions and in favor of congregationa ones. But aneutra principles gpproach, in avoiding theologica
controverses, cannot resolve church property disputes in any fashion thet favors particular religious
sects or modes of church polity. To do so would violate both the concept of neutrality and the central
meaning of the Firs Amendment’ sreligion clauses. See Larson v. Valente, 456 U.S. 228, 244 (1982)
(“The dearest command of the Establishment Clause is that one religious denomination cannot be
officidly preferred over another.”); Everson v. Board of Educ., 330 U.S. 1, 15 (1947).

In this regard, gppe lants mistakenly rely upon apassagein Fruitland, 348 Md. at 314, 703
A.2d a 201, in which this Court sated, “Maryland law thusis clear. The generd provisons of the
Religious Corporations law place the control of loca church property in the hands of the trustees. . . .
In other words, Maryland law contemplates a congregationa form of church government.” Appellants
take this as deciding the issue in their favor, a least in the first andysis. But they ignore the
condtitutiona congraints on Maryland's presumption in favor of acongregationa form of church
government.  Because the First Amendment clearly reguires that “one religious denomination cannot

be officidly preferred over another,” Larson, 456 U.S. a 244, Maryland law’ s * contemplation” of a

whether aruleis one of generd gpplicability, see Church of the Lukumi Babalu Aye, Inc. v. City of
Hialeah, 508 U.S. 520, 546 (1993), it is cdlear that gopdlants reverson-upon-withdrawa rulefalsto
meesure up to any such gandard. A spedid rule that goplies only to rdigious inditutionsis not aneutrd
principle of law, and it cannat be alaw of generd gpplicaility.

Nor could gppdlants proposed rule satisfy the settled requirement thet “[@] law burdening
reigious practice thet is not neutrd or not of generd goplication must undergo the most rigorous of
sorutiny.” Lukumi, 508 U.S. a 546. Appdlants offer no explanation of what purpose might lie behind
aspedd reversontuponwithdrawva rulefor rdigiousingitutions. Whatever legitimete interest adate
might have in “the peeceful resolution of property digoutes, and in providing aavil forum wherethe
ownership of church property can be determined condusively,” Jonesv. Wolf, 443 U.S. 595, 602
(1979), thet interest cannat judtify different trestment for religious and secular inditutions. The dae's
interest in settling secular property digputes with Smple and determingate neutrd principles of law isjust
as grong as thet interest with respect to church property. By requiring a specific reverson-upon-
withdrawd dausefor only rdigiousinditutions, the gopdlantswould impose arulethet is
underindusve Becausethisruleis nather neutrd nor generdly gpplicable, it cannat be condtitutiond if
itisunderindusve. Thus gopdlants urge an interpretation of Maryland law that would run afoul of
basc Frd Amendment principles
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congregationd polity cannot strongly favor such churches. At most, while the neutrd principles doctrine
dlows states to employ ordinary presumptions to help civil courts resolve church property disputes, the
condtitutiona prohibition on officid preferences demands that any presumptionsin favor of one polity
be easily rebuttable by churches with different polities.

Thiswas the case, for example, in Jones v. Wolf with respect to Georgid s presumptive rule of
mgority representation for religious ingtitutions. There, part of the dispute concerned the true identity of
the loca church. The Supreme Court noted that it would be consstent with the neutral-principles
gpproach to sttle that question with a presumptive rule in favor of mgority representation, but only if
the presumption were “ defeasible upon a showing that the identity of the local churchisto be
determined by some other means.” Jones, 443 U.S. at 607. Specificdly, the Supreme Court stated
that “any rule of mgority representation can dways be overcome, under the neutra-principles
approach, ether by providing, in. . . the constitution of the general church, that the identity of the
loca church isto be established in some other way, or by providing that the church property isheld in
trust for the general church and those who remain loyd toit.” 1d. at 607-08 (emphasis added).
Because a denomination’ s governing documents can be used to easily overcome the presumption in
favor of mgority rule, mgoritarian religions are not officidly preferred to nonmgjoritarian ones under

that approach.

Aswith Georgid s presumptive rule in favor of mgoritarian rule, if Maryland law establishesa
presumption in favor of congregationd polities, a church with a hierarchica polity must be able easily to
avoid the operation of that presumption with respect to its own property. To hold otherwise would be
to favor congregationa polities—such as Baptist congregations—over hierarchica ones, such as
Catholic dioceses. By contradt, dlowing a hierarchical church to use its governing documents to rebut
the presumption in favor of congregationd politiesis entirdly congstent with the recommendation of the
Supreme Court in Jones v. Wolf.

Appdlants ingstence on a specific reverter provision so narrows the means by which

hierarchica churches could rebut Maryland' s presumption of a congregationa polity that it would
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violate the Firs Amendment. Instead of gppdlants cramped and uncondtitutiond interpretation of the
Maryland law, this Court should recognize that hierarchica churches can—and must—be permitted to
protect their interestsin loca church property through any formulation in their governing documents.

Third, appdlants approach would creste a practically impossible stuation for rdigious
ingtitutions that operate in many different states, and thereby discriminate againgt large, hierarchica
denominations. As each state created its own specia requirements, nationa denominations would need
to tailor what should be universal governing documents to the different demands of each sate. The
difficulties that would be produced by imposing specid requirements on religious indtitutions contradict
the Supreme Court’ s intention that the neutral principles approach make it easy for churches to protect
thar interests by taking stepsto do so in their governing documents. “The burden involved in taking
such sepswill be minima. And the civil courts will be bound to give effect to the result indicated by the
parties, provided it is embodied in some legdly cognizable form.” Jones, 443 U.S. at 606.5

Rdigious Autonomy. Appdlants proposed rule would aso be an impermissible intruson into

the autonomy of religious ingditutions. As noted above, the First Amendment protects the autonomy of
religious indtitutions in avariety of contexts. Thisright to inditutiona autonomy protects a class of
activities broader than simply conducting worship services, praying or teaching.'® Rdigious inditutions

15 |n addition to the practicd difficulties involved in enforcing particularigtic ate dandards, thereisdso
the threat of uncondtitutional entanglement. Under the Supreme Court’ sfamiliar Lemon test, no date
action is permitted that would fogter an excessve entanglement with rdigion. See Lemon v.
Kurtzman, 403 U.S. 602, 612-13 (1971). But if gopdlants view prevailed here, one can imeagine thet
arevete dause requirement would leed to a stuaion in which sate officdas would be caled upon by
church leadersto assgt them in drafting their documentsin amanner that would conform with the
requirement and thereby be cartain of their legd effectiveness Such entanglement is avoided dtogether
if courtssmply dlow hierarchicd churchesto place in their governing documents any formulation
egablishing that property used by alocd churchisheld in trust for the denominaion asawhole

16 Of course, the FHrd Amendment protects dmogt absolutdy the right of rdligious bdieversand
inditutions to engage in these attivities which are centrd cases of the free exerdse of rdigion. See,
e.g., McDanid v. Paty, 435 U.S. 618, 626 (1978) (plurdity opinion) (“the right to the free exercise of
reigion unquestionably encompasses the right to preech, prosdytize, and parform other amilar rdigious
functions’); Murdock v. Pennsylvania, 319 U.S. 105 (1943); Cantwell v. Connecticut, 310 U.S.
296 (1940).
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have aright to act autonomoudy with repect to their religious practices. Thus, for example, churches
have aright to select their own leaders. See Serbian E. Orthodox Diocese v. Milivojevich, 426 U.S.
696 (1976); Kreshik v. Saint Nicholas Cathedral of the Russian Orthodox Church, 363 U.S. 190
(1960) (per curiam); Kedroff v. Saint Nicholas Cathedral of the Russian Orthodox Church, 344
U.S. %4 (1952). Reigiousingitutions must dso be free to define their own doctrines without
interference from civil authorities. See Presbyterian Church v. Mary Elizabeth Blue Hull Mem'|
Church, 393 U.S. 440 (1969); Kedroff, 344 U.S. a 116 (recognizing the “ power [of religious
ingtitutions] to decide for themsdlves, free from Sate interference, matters of church government as well
asthose of faith and doctring’). Smilarly, religious ingtitutions must be able resolve their own disputes
in theologica controverses. See Jones, 443 U.S. 595; Maryland & Va. Eldership of the Churches
of God v. Church of God, 396 U.S. 367 (1970) (Brennan, J., concurring). In addition, churches have
wide |titude to manage ther ingtitutions, especidly in making personnd decisons. See Corporation of
the Presiding Bishop of the Church of Jesus Christ of Latter-Day Saintsv. Amos, 483 U.S. 327
(1987); Thomas v. Review Board, 450 U.S. 707 (1981); N.L.R.B. v. Catholic Bishop, 440 U.S.
490 (1979). These particular liberties amount to a congtitutionally protected right to ingtitutiona
autonomy for religious organizetions.

It follows from this right to ingtitutional autonomy that churches must be free to order the
management and ownership of their property in amanner consstent with their religious beliefs. For
“hierarchical” palities following the teachings of John Wedey, for example, the notion that each loca
church holds property for the benefit of the entire denomination is ultimately based on scripture. See
supra note 13. Itisfor that reason that millions of mainstream Christians across the country and around
the world believe, for rdligious reasons, in the property principles that are embodied in the Discipline at

issue here.

Given the rdligious implications of property ownership, religious communities must be alowed
to protect their property interestsin loca church property through any formulation in their governing
documents. To confine narrowly the permissible means by which churches could do so—as appd lants

seek to do here—isto violate the First Amendment’ s guarantee of inditutiond autonomy. Such a



requirement would plainly deny churches the power to “decide for themselves, free from state
interference, matters of church government.” Kedroff, 344 U.S. at 116.

C. THERE ISNO M ATERIAL | SSUE OF FACT ASTO WHETHER THE CHURCH' S BOOK OF
DisCIPLINE CLEARLY MAINTAINSTHE CHURCH'S RIGHT TO CONTROL THE

PROPERTY OF A LOCAL CONGREGATION IN THE EVENT OF A SCHISM.

Because a hierarchica church can legitimately protect itsinterest inloca church property
through any formulation in its governing documents, the only remaining question iswhether AME Zion's
Book of Discipline contains such aformulation. On this point, there is no materia issue of fact: the
Book of Discipline contains clear provisions, capable of interpretation according to the neutra

principles doctrine, that articulate the church’ srightsin loca church property.
Paragraph 431 of the Book of Discipline (1980) states:

All written ingtruments of conveyance by which premises are held or heresfter
acquired, for use as aplace of Divine worship for members of the African Methodist
Episcopa Zion Church or for other church activities, shal contain the following trust

cdause

“In trust that said premises shdl be used, kept maintained, and disposed of asa
place of Divine Worship for the use of the Ministry, and Membership of the African
Episcopa Zion Church in America, subject to the provisons of the Discipline, Usage,
and Minigterid gppointments of said Church, as from time to time authorized and
declared by the General Conference of said Church, and by the Annua Conference
within whose bounds the said premises are Situated. This provison is soldly for the

benefit of the grantee, and the grantor reserved no right or interest in said premises.”

Although the appelants here failed to carry out their obligation to include these clausesin the
pertinent property deeds, this clear tatement in the governing documentsis sufficient to create an
enforceable trust in favor of the denomination. In asmilar case, the highest court of Kentucky held that
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alocd church hdd its property in trust for the African Methodist Episcopa Church, even though
specific trust language prescribed by that church’s Book of Discipline was not found in the deed to the
property. See Clay v. Crawford, 183 S.W.2d 797 (Ky. 1944).

But even if this provison were insufficient to create atrugt in favor of AME Zion, the Book of
Discipline does not attempt to protect the denomination’ s interests solely through that mechanism. In
addition to the specific requirement in Paragraph 431, Paragraph 432 § 2 of the Discipline provides
thefallowing:

However, the absence of the trust clause stipulated in paragraph 431 . . . in
deeds and conveyances previoudy executed, shdl in no way exclude aloca church
from, or relieveit of, its African Methodist Episcopd Zion Church Connectiond
responsibilities. Nor shal it absolve aloca congregation or board of trustees of its
respongbility to the African Methodist Episcopa Zion Church, provided that the intent
and desire of the founders and/or the later congregations and board of Trusteesis
shown by any or dl of the following indications: (a) the conveyance of the property to
the trustees of the loca African Methodist Episcopa Zion Church or any of its
predecessors; (b) the use of the name, customs, and policy of the African Methodist
Episcopa Zion church in such away as to be known in the community as apart of this
denomination: (c) the acceptance of the pastorate of ministers appointed by a bishop of
the African Methodist Episcopa Zion Church, or employed by the presiding elder of
thedigtrict inwhich it is located.

This provison of the Discipline clearly demongtrates that al church or pastora property is held
intrus for the national denomination even if the explicit trust clause is omitted from the pertinent deeds.
Moreover, in kegping with the idea of neutra principles of law, 1495 8 2 provides three objective
criteria by which a court could neutraly determine when the responsibilities owed the nationd
denomination attach to aloca congregation. These objective conditions make it easy for a court “to

scrutinize the [church] document in purdly secular terms, and not to rely on rdligious preceptsin
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determine whether the document indicates that the parties have intended to create atrust.” Jones, 443
U.S. at 604.

Of those three criteria, two of them have been undeniably met by appdlants. First, without any
doubt, appellants caused it to be known in the community that they were a part of the AME Zion
denomination. The name of their church was “Full Gospd African Methodist Episcopal Zion
Church,” which by itsdf indicates their membership in the denomination. See Fluker Community
Church, 419 So.2d at 448. The appellants even hosted national conferences of the AME Zion
Church. (E. 488, 748) These undisputed facts done satisfy condition (b) in 432 8§ 2, which isthen

enough to creste an express trust in favor of the denomination.

Second, Pastor Cherry was gppointed each year by an AME Zion Bishop (E. 604, 747). This
aso evinces gppdlants intention to be part of the AME Zion church and be bound by its Discipline,
induding the Discipline's provison for aloca church’'s responsibility to hold its property in trust for the

denomination.

Thereisthus no issue of fact with respect to appdlants satisfaction of the criteriain 1432 § 2.
Accordingly, by the operation of this provison in the Discipline, gppellants necessarily hold the
pertinent property in trust for the denomination. Indeed, this was the conclusion of another court that
considered the provisions of the Book of Discipline of the same denomination. On facts smilar to
those here, that court concluded that, upon the withdrawa of aloca congregation, the nationa
denomination was “the equitable owner of the property and building by virtue of the property clauses
contained in the AME Zion Discipline” Zion Hill Methodist Church, 534 So.2d at 228 (emphasis
added). The sameistrue here.

In addition, like the governing documentsin Babcock, 296 Md. at 584, 464 A.2d at 1014, and
Polen, 259 Md. at 35, 267 A.2d at 206, the AME Zion Book of Discipline contains an explicit
provison that enforces the denomination’s property rights upon the dissolution of a congregation.
Paragraph 435 § 1 provides the following:



It is further provided that where there is a Church or Circuit, or a Station,
without a Pastor, because the membership has withdrawn and scattered and there is no
Congregation, and no need for an gppointment of a Preacher to this place, that the
Conference in which the Church is located may pass a resolution declaring the Church
or Circuit, or station discontinued or abandoned and ordering the sale of the
property, and approved by the Bishop; the Bishop of the Digtrict shal give adeed to
the purchaser for the same, and the proceeds from the sale of said property turned

over to the Annual Conference for its disposition.

(emphasisadded). This provison brings the present case on dl fours with Babcock. Just asin that
case, the gppd lants here have decided to “withdraw” from the denomination and “ scatter.” According
to 11435 8§ 1 of the Discipline, therefore, the loca property is brought under the direct control of the

Bishop as representative for the entire denomination.

Appdlants argue that this Court’ s decison in Fruitland somehow casts doubt on the
conclusion that the property hereis held for the benefit of the denomination asawhole. But the key
digtinction between this case and Fruitland (which involved the AME denomination, not the AME Zion
denomination) isthat the virtualy identicd trust provison in Fruitland was present in only the 1992
verson of that denomination’s Discipline, which was in effect when the loca church there attempted to
withdraw from the denomination. By contrast, the denomination’s 1972 Discipline, which wasin effect
when theloca church purchased the relevant property, contained no provision andogous to the trust
provison that is binding upon gppellants here. See Fruitland, 348 Md. at 304, 703 A.2d at 196. This
Court held that because the property had been purchased when the 1972 version wasin effect, it was
that version, not the 1992 version, that controlled the dispute. See Board of Incorporators of the
African Methodist Episcopal Church, Inc. v. Mt. Olive African Methodist Episcopal Church of
Fruitland, Inc., 108 Md. App. 551, 573, 672 A.2d 679, 690 (1996).1" Thus, the decision ultimately

7 Asindicated in note 1, supra, amici beieve that the 1996 Book of Discipline isthe operative
governing document inthiscase. To the extent thet atria court in asomewhat analogous Stuaion
found that only an earlier governing document was binding upon alocd church, amici submit thet this
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was not based on the 1992 Discipline, which contains the provison andogousto 1432 8§ 2 of the
Discipline a issue here. Accordingly, appellants argument that “[t]he presence of this provisionin Mt.
Olivedid not dictate the result that the appellees seek here,” Br. at 29, obscures the fact that no
provision like 11432 § 2 was actudly under consideration! Their argument is misleading at best.’®

Consequently, there is no question that the provisonsin AME Zion's Book of Discipline

establish an expresstrust in favor of the denomination if one of three conditionsis satisfied. Astwo of

condusion incorrect for reasons explained above. See supra note 1. However, for reasons explained
in the text, the Court nesd not reach thisissue here, ineamuch as the 1980 verson of the Book of
Discipline —with its express trust provisons—-hed dreedy been issued when the property at issue here
was acquired.

18 Contrary to gppdlants arguments, moreover, 1432 § 2 sreference to “connectiond responghilities’
isnot anbiguous Appdlants confuson gems from thar unfamiliarity with connectiond palitiesin
rdigiousinditutions. Mogt courts, following the Supreme Court' s discusson in Watson, 80 U.S. at
722-27, have characterized rdigious palities only as ather hierarchicd or congregationd. Aswas
recognized in Eldership |, 249 Md. 650, 662, 241 A.2d 691, 698 (1968), however, there are other
formsof pality, like the presoyterid pality. A fully hierarchica church cregtes positions of authority
from the top down—i.e, in the Roman Catholic Church, the Pope gppoints bishops. In a presbyterid
polity, thereisahierarchy of authoritative bodies, but those bodies are representative and crested from
the bottom up—i.e. democraticaly-dected governing bodies that have authority over thelocal
congregetions even while thelocd congregations have avoice in chooang and condituting those higher
bodies Connectiond palities, like the United Methodist Church and the AME Zion Church, aesmilar
to the presbyterid pality, but they employ adenominationd leeder for purposes of moderaing an
annud or quadrennid conference. The connectiond pality isthus not completdy centraized, but the
connection among congregations emerges out of thar shared bdiefs, governing documents, and
obligations. These dbligations are dearly specified in provisons of the Book of Discipline like 11431,
and it isto them that 11432 s* connectiond responghilities’ refers. When the Book of Disciplineis
congdered in this context, there is no ambiguity in the phrase * connectiond respongibilities”

Moreover, in addition to imposing “connectiond responshilities’ upon locd churchesinthe
absence of spedific trust dauses, 1432 8 2 continues, gating “[njor shdl [the absence of trust dauses
absolve alocd congregetion or board of trustees of its responghility to the African Methodist Episcopd
Zion Church.” Book of Discipline 1432 8 2. As 11431 mandates that every church hold its property
in trust for the denomingtion, thisis aresponghility thet is made effective upon the satisfaction of any
one of thethree ariteriain 1432 § 2. Thus, even if there were any ambiguity in the term “connectiond
responghility,” it would be beside the paint because the impaosition of generd “respongibility” indudes
the responghility imposed by the trust provisons of 431
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those conditions have indisputably been satisfied here, there can be no question that gppdlants held the
property & issue herein trust for the benefit of their national denomination. The authority of the AME
Zion Church to control the property isthus crystd clear, and summary judgment on that matter was
therefore appropriate.

CONCLUSION

This case presents the Court with a stark choice between two competing gpproachesto church
property disputes. Echoing Prafessor Zallman, gppd lants would have this Court adopt abiasin favor
of rdigious schigms, basad (goparently) on ardigious bdief that such schisms are agood thing and
therefore should be encouraged. By contradt, the entire body of neutrd prindples lav—in this Sate
and many other juridictions—holds that a court should be neutrd, not only as between the rdigious
and the secular, but o between authority and dissent, and between hierarchy and congregationdism.
Inthis case, bedrock condtitutiond principles demand the same result, and require rgjection of
gopdlants arguments.

For al these reasons, and those dated by the gppdlees, the judgment of thetrid court should
be afirmed.
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