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Theamici represented in thisbrief are abroad codlition of rdigious organizations
and denominations  Accordingly, they share a common interest in ensuring that the
condtitutiondly protectedrightsto the freeexercise of rdligion, freedom of assodiation, and
fresdom from entangling governmentd inquiries into rdigious maters continue to be
respected in this State.

The rule of lawv announced by the Court of Apped B that an employee of a
religious inditution can maintain a non-gatutory, Apublic policy@ tort action for rdigious
discrimination againg hisemployer B isnot only contrary to settled principlesof Cdifornia
tort law, but dso infringes each of these fundamentd freedoms. Amici therefore ask this
Court to reverse the decison below.

INTRODUCTION AND SUMMARY

The Court of Appedl-s decison represents afundamenta assault ontheright of a
reigiouscommunity to defineand contral itsown destiny. AsthisCourt iswdl avarefrom
itsdecigon vacating the earlier Court of Apped decisoninthiscase, theplantiff, Mr. Slo,
onceworked for CHW Medica Foundation (ACatholic Hed thcarell), aCathalicingtitution
that is part of Catholic Heathcare West, and is charged with furthering the minidry of the
Roman Cathalic Church. Hewasterminated for, among other reasons, refusing to follow
his supervisors directions to cease his on-the-job, anti-Catholic prosdytization of co-
workers and patients. Yet the Court of Apped determined, in essence, that Silo had a
right, grounded ultimatdy in Artide |, Section 8 of the State Condtitution, to engage in
actions that impede Cathalic Hedlthcaress rdigious misson, and thet theindtitution had no
right to take rdigious mattersinto account in meking its employment dedisons

The Court of Apped:sdecison -- thefirg and only gppdlaerulinginthisSateto
permit ardigious employer to be sued for rdigious discrimination B runscounter toalong

'Amid indude Generd Conference of Seventh-day Adventists, The Church of Jesus Christ of
L atter-Day Saints; American Baptist Churchesinthe USA; Clifton Kirkpatrick, as Stated Clerk of
the General Assembly of the Presbyterian Church (U.S.A.); the Worldwide Church of God; The
First Church of Chrigt, Scientist; CdiforniaCatholic Conference; LomaLindaUniversty & Medica
Center; Adventist Health; Association of Christian Schools Internationd and the Chrigtian Legd
Society. Each of these religious organizations and denominationsis described in the concurrently
filed gpplication.



tredition of judidd and legidative repect for the autonomy of rdigious organizations
Throughout our Natiorrshigory, thosewho have sought to protect rligiousfreedom have
recognized thét it requires ahedlthy repect, not just for the autonomy of individud ditizens
in metters pertaining to rdigion, but for the autonomy of rdigiousinditutionsaswel. The
reason was gptly summarized by the U.S. Supreme Court in Presiding Bishopv. Amos,
483 U.S. 327, 342 (1987):

AFor many individuals religious adtivity derives meening in large meesure

from partidpation in alarger rdigious community.  Such a community

represants an ongoing tradition of shared beliefs, an organic entity not
reducible to amere aggregation of individuas(

In recognition of thisfundamentd truth, theframersof thefederd Frst Amendment
and many date condtitutions enacted protectionsfor free exercise of rdigion, free oeech
and freedom of assodiation thet were broad enough to protect rdigiousinditutions aswell
asindividuds And the framers often induded anti-establishment dauses B induding the
federd Edtablishment Clause -- that nat only protected individuas from having to support
rdigious inditutions agang thar will, but dso protected those same inditutions from
burdensome and intruave governmentd inquiries See, eg., Kedroff v. . Nicholas
Cathedral of Russan Orthodox Church, 344 U.S. 94 (1952) (Frst Amendment gives
rdigious inditutions the Apower to decide for themsdves, free from dae interference,
metters of church government, aswel asthose of faith and doctrine(); Watson v. Jones,
80 U.S. (13 Wall.) 679 (1871) (courts lack jurisdiction to decide ecclesiadticd disputes
over property).

Animportant agoect of thisinditutiond autonomy isardigiouscommunity:srightd
Asdf-definition, thet is itsability to determinefor itsdf the nature and scope of itsrdigious
missons, and how begt to carry them out. Asthe U.S. Supreme Court sated in Amos,
ADetermining thet cartain ativities arein furtherance of an organizaionsrdigiousmisson,
and that only those committed to that misson should conduct them, is.. . . ameans by
which a rdigious community defines itsdf.) Amos, 483 U.S. a 342. The Court,
moreover, noted that A[gdlicituded for thisright of sdf-definition isconditutionaly justified



because, by Afurther{ing] of the autonomy of rdigious organizations(i such apalicy Aoften
furthersindividual rdigiousfresdom aswdl.i 1d. (emphass added).

Accordingly, legidaures have routindy exenpted rdigious inditutions from lavs
thet, while gppropriatefor secular inditutions, would risk infringing ardigious community:s
ability to defineitsdf. That wastheimpetus behind the rdigiousexemption in Title V11 of
the Civil Rights Adt, which the U.S. Supreme Court uphdd in Amos. It dso wasthe
impetus behind the rdigious exemption in Cdiforiaes Fair Employment and Housing Act
(FEHA), which this Court uphdd and goplied in McKeon v. Mercy Healthcare
Sacramento, 19 Cdl. 4 321 (1998) and Kelly v. Methodist Hospital of So. California,
22 Cal. 4" 1108 (2000). And it has been the impetus for decisions such as NLRB v.
Catholic Bishop, 440 U.S. 490, 507 (1979), which have hdd on conditutiond grounds
thet rdigious inditutions are entitled to an implied exemption from regulatory schemesthat
could interfere with ther autonomy.

Thedecisonbdow isagtark departurefrom thisvenerabletradition of respect for
inditutiond rdigiousfresdom. The Court of Apped hasnow effectively ruled that Cathalic
Hedthcare B and by implication other rdigious inditutions throughout the State B cannot
teke rdigiousfactorsinto account in making personnd decisons a least asto non-dergy
employeses. Thisrulewould destroy therdigious character of mod rdigiousinditutions. It
could, for example, require a Jewish day schoal to hire anornt Jewish teecher toteach the
Torah to Jewish Sudents.

Tomakematersworse, the Court of Apped hasruled that rdigiousfactorscannot
be consdered even where, ashere, theinditution bdievesthat employment of aparticular
individud will actudly undermine the inditutionrs religious misson. As noted earlier, the
U.S. Supreme Court hasrecognized that akey agpect of the condtitutionaly protectedright
of AHf-ddfinitionistheaaility toA[d]etermin[€] thet cartain activitiesarein furtherance of an
organiztior s rdigious misson, and that only those committed to that misson should
conduct them.( 483 U.S. a 342. Here, Mr. Silo concededly was oovioudy Acommitted
to his employers rdigious misson, and his employer determined thet his continued
employment would detract from, rether than Afurther,§ thet misson.



Accordingly, the Court of Appeaksdecsoniswrong asameatter of law and must
be reversed for two specific reesons. Frd, as shown in Section |, it is contrary to the
federd and date condtitutions. It violates both the federd Egtablishment Clause and the
date No Preference Clause, each of which protects the right of a religiousinditution to
chooseitsmembersand employess congstently with whet theingtitution definesasitsown
rdigous misson. E.g., Kedroff, supra; Serbian Eastern Orthodox Diocese .
Milivojevich, 426 U.S. 69 (1976). Moreover, because the Court of Apped:s
prohibition on rdigious discrimination by rdigiousinditutionsis, by definition, non-neutra
with repect to rdigion, and because that prohibition cannot stify the demands of drict
sorutiny, it violates the Free Exerdse dause aswel. Church of the Lukumi Babalu Aye
v. City of Hialeah, 508 U.S. 520, 533, 534 (1993); cf. Employment Divisonv. Smith,
494 U.S. 872 (1990) (neutrd, generdly gpplicable laws not subject to drict scrutiny by
virtue of any burden onrdigion). It dso vidaestheFHrs Amendment=sguarantess of free
Speech and free assoaiion.

Indl events asshown in Section 11, the decison beow aso violaes this Courts
sdttled teachings regarding the drcumatances in which such aApublic palicy tort) can be
inferred from the sate Conditution or other Satelaw. ThisCourt hasrepeatedly hed that,
Awhen the condiitutiond provison or datuteaticulating apublic policy dsoindudescertan
subgantivelimitationsin scope or remedy, theselimitationsa o circumscribe the common
law . . .causeof action.i Moorpark v. Superior Court, 18Cal. 4™ 1143, 1159 (1998).
Thet is true here, given that the Legidature has dready enacted a ban on rdigious
dsximingtion B inthe FEHA B while expresdy exempting religious employers fromits
coverage. Moreover, Sllo hasnot satisfied and cannot sty the separate requirement thet
anew dam be based on apublic palicy thet isdear andAwd| establishedd 1d. Whendl
the goplicable sources of public policy are consdered - induding the condtitutiond
provisons protecting therdigious freedom of rdigiousemployers- itisdear thet thereisno
wdl-esablished Cdifornia public policy baring rdigious employers from rdigious

discrimingion.



ARGUMENT

FORCING RELIGIOUSINSTITUTIONSTO EMPLOY WORKERS

REGARDLESSOF THE WORKERS RELIGIOUSAFFILIATIONS

CONVICTIONS AND BEHAVIOR VIOLATESTHE RIGHTSOF

RELIGIOUSLIBERTY AND FREEDOM OF SPEECH AND

ASSOCIATION FOUND IN THE U.S AND CALIFORNIA

CONSTITUTIONS

The Court of Apped correctly found that Cathalic Hedthcare is a rdigious
indtitution created and operated to further themisson of the Cathalic Church. Slov.CHW
Medical Foundation, 86 Cd. App.4th 947, 103 Cd. Rptr.2d 825 (Cd. Ct. App. 2001).
Indeed, it was because of the indtitutiorrsrdigious nature thet the Court of Apped hddit
qudified for the rdigious exemption under the FEHA. Still, the Court of Apped hdd, in
one, legdly erroneous remark accompanied by oneingppogte dtation, thet A[tlhisisnot a
ca= implicating Frs Amendment concerns that arise when a court is asked to review
quintessertialy reigious metters, such astheemployment of aminiger.§ 1d., dting Shnoll
v. Chapman University (1999) 70 Cd. App.4th 1434, 83 Ca.Rptr.2d 426 (Firs
Amendment bars judidd review of lawauit dleging church-filiated university modified
terms of employment of campus chaplan).

In relying upon Schimoll, however, the Court of Apped stouched ononly onearea
of rdigious-freedom protectionfor rdigiousinditutions, the so-caled minigerid examption.
Se, eg.,, EE.O.C. v. Catholic University, 83 F.3d 455, 466-467 (D.C. Cir. 1996)
(government agency lacked authority to second- guessrdigiousuniversty:sdeagontofirea
nun employed as a teacher); Little v. Wuerl, 929 F.2d 944 (3 Cir. 1991) (upholding
Cahdalic schooksdismissal of Protestant teecher on groundsthat secular court should not
second-guess the school-s determination thet the teacher wasunfit to advanceitsmisson).
Thiscongtitutiondly-basad rule exempts employment rd ationships between dergy and their
employer churches from Sate regulation and oversght. Thus, asagenerd matter, dergy
cannot sue thar churchrrdaied employers for any sort of discriminaion, whether it be
racid, rdigious, or, asinthecase of Schmoll, sex-based. See, e.g., Catholic University,
83 F.3d at 466-67; Little, 929 F.2d at 951.



The present case, by contragt, doesnot directly implicate the miniserid exemption,
but that does not mean it isdevoid of Hrst Amendment concerns as the Court of Apped
damed. While nondergy employees of rdigious indtitutions often are protected from
discrimination based on race, gender or ethnicity, they generdly are not protected under
date and federd Satutesfrom the gpplication of rdigious criteriain employment decisons.
Thisis because, contrary to the concluson of the Court of Appeds, auits by any type of
employee agand ardigious inditution over religious discriminaion rase sgnificant Hrst
Amendment issues

Indesd, such daimsdirectly thresten a leest three crucid components of rdligious
autonomy. Thefirg istheright of sdf-determination or sdf-guided action (i.e., theright to
have oness corporate actions carried out by and through membersor by personssupportive
of the organizatiorrsrdigiousmisson). Thisright isprotected by thefederd Edtablishment
and Free Exerdse Clauses as wdl as amilar (and even broader) provisons of the
CdiforniaCondiitution. Thesecondistheright of sdf-definition (i.e., theright of ardigious
entity to decide, by itsown stlandards, the nature and content of itsreigiousmisson), which
is ds0 protected by the Free Exerdse Clause. Thethird is the right of sdif-expresson,
whichisprotected by the Free Speech Clause, and which guarantess rdigiousingtitutions
the right to assodiate with those that share and expressthear rdigious vaues and gods.

To be sure, there is some overlgp in the coverage and rationale of these three
provisons, but they are supported by sufficiently disparatelinesof casesto judify separate
discussons And dl three work towards the common god of preventing Aes far as
possble theintruson of ether [church or Sate] into the precinctsof theother.i Lemonv.
Kurtzman, 403 U.S. 602, 614 (1971). Thisgod, which has sarved asatouchstone and
foundationfor our Congtitutiond order, would be profoundly frudrated if thisCourt wereto
force Cathalic Hedlthcare to choose between ether employing a worker hodtile to its
Cahadlic identity or facing Sgnificant legd dameges



A. Forcng A Rdigious Ingitution To Employ A Worker Whols
Openly Hogtlile To The I ndtitutiorrs Rdligious | dentity And
Misson Would Inevitably Entangle The Courtsin Matters Of
Church Theodlogy, Padlicy, And Adminigration, All In Violation Of
The Federal Egablishment Clause And The State Condiitutiorrs
ANo Preferencefl Clause.

Typicdly, one thinks of the Edtablishment Clause of the Frst Amendment when
government funding, support, or endorsement of reigion or ardigious practiceisa issue.
Y et the Edablishment Clause dso provides much of the bassfor the settled principle thet
the date should not haveAexcessve entanglement with thechurch anditsaffars. Lemon,
403U.S. & 614. See, Carl H. Esbeck, Establishment Clause Limitson Governmental
Interference with Religious Organizations, 41 Wash. & Lee L. Rev. 347 (1984)
(discussng theright to church autonomy under the Edtablishment Clause). Moreover, the
concern about Aexcessve entanglement() between church and dateis an outgrowth of the
bdlief that Aboth religion and government can best work to achievether lofty amsif eachis
|eft free from the other within its respective gphered McCollumv. Board of Education,
333 U.S. 203, 212 (1948); see Larkin v. Grendd:s Den, Inc., 459 U.S. 116, 122
(1982) (Ardigion and government each insulated from eech other could then co-exist);
Everson v. Board of Education, 330 U.S. 1, 31-32 (1947) (The Frg Amendment
crestes Aacomplete and permanent separation of the gpheres of rdigious activity and avil
authority. @)

Out of this concern about intruson by the date into the redm of the church, the
Court has recognized that courts may not interfere with issues of Achurch pality[,] church
adminigration,§ or Achurch operdtion.i Serbian Eastern Orthodox Diocese v.
Milivojevich, 426 U.S. 696 (1976); see, Kedroff v. Saint Nicholas Cathedral of the
Russan Orthodox Church, 344 U.S. 94, 107 (1952). Asthe Court noted in Kedr off,
the federd Conditution grants Aa pirit of freedom for rdigious organizetions an
independence from secular control or menipulation, in short, power to decide for



themsdves, free from date interference, matters of church govermment aswe| asthose of
fath and doctrinef Id. at 116.

The Cdifornia Conditution contains Smilar, if not more robud, guarantees of
inditutiond separation, induding both a no-establishment and aAno-preferencell dause.
Cd. Cong., at. |, " 4. ACdiforniacourts haveinterpreted the [no-preference] dauseas
being more protective of the principle of separation than the federd guarantee. Sandsv.
Morongo Unified School Digtrict, 53 Cd.3d 863, 883 (1991); Fox v. LosAngeles, 22
Cd.3d 792, 796 (1978). Thus concarnsabout entanglement and intrusion are heightened
under the CdiforniaCondtitution. Asshown beow, thenew Apublic policyd tort recognized
by the court bdow would serioudy interfere with the right of sdf-determination thet is
protected under both the Federd and State condtitutions.

1 The ability to choose its own members and agents lies a the heart of
inditutiondl autonomy for any organization. AThere can be no dearer example of an
intruson [by government] into the internd Sructure or afars of an assodidion than a
regulation that forcesthe group to accept membersit doesnot desirel Robertsv. United
Sates Jaycees, 468 U.S. 609, 623 (1984).

For rdigiousorganizations, the dakesareeven higher. Many secuar organiztions
are hdd together largdy by the shared economic or finendd interest of their membersor
workers. But rdligious organizations exist primarily on the begs of the shared fath and
vaues of thar members and workers. While church inditutions sometimes do pay ther

> Theright to indtitutional autonomy rests on both the Establishment Clause and Free Exercise
Clause. To the extent that it rests on the Establishment Clauseiit is unaffected by the United
States Supreme Court's decison in Employment Division v. Smith, 494 U.S. 872 (1990),
which narrowed the range of protection available under the Free Exercise Clause to certain
kinds of claims. Moreover, Smith itsalf endorsed the line of cases protecting indtitutiond rights
of the type a issue here under the Free Exercise Clause. Seeid. at 877; Starkman v. Evans,
198 F.3d 173 (5th Cir. 1999); E.E.O.C. v. Catholic University of America, 83 F.3d 455,
462 (D.C. Cir. 1996).

* This Court, in Golden Gateway Center v. Golden Gateway Tenants Association, S081900
(Ca August 30, 2001), recently recognized that the Cdifornia Congtitution may provide grester
protection than the federd Congtitution in other areas aswell. The Court noted that Cdiforniass
Afree speech clause is >more definitive and inclusive than the Firs Amendment Y.=0. Id. at 6.



employees, theseworkersgenerdly are not mereAhirdings( Rather, they arepartnersina
shared vison of misson and sarvice to advance the cause of the church. The Supreme
Court haslong recognized the dimension of spiritud authority thet achurch hesinrdaionto
its members, who unite to it Awith animplied consant to thisgovernment, and arebound to
submittoitd Watson v. Jones, 80 U.S. (13 Wall.) 679, 729 (1872).

Whilenonchurch- member employessof rdigiousingitutionsmay not consant todl
requirementsexpected of members, achurch hasaright to choose asitsagents (end indeed
as its members) those who agree to abide by and support the rdigious misson of the
church asitisexpressad within the inditution. See, e.g., Goschev. Calvert High School
997 F. Supp. 867 (N.D. Ohio 1998), aff'd, 1999 WL 238649, No. 98-3201, (6™ Cir
April 13, 1999) (halding thet an individud guilty of adultery committed contrary to her
obligation to behavein conformity with "vaues of the Cathalic Church," could not mekeout
even aprima facie case of discrimination under Title VI, 42 U.S.C. " 2000, et seq., or
of the Americans With Disdbilities Act, 42 U.SC. " 12101, et seq.). Toforceachurch
inditution to hire those who will nat abide by and support the mission of the church would
changethenaure of thecommunity withinardigiousinditution fromasystem of volurtary,
shared submission basad on shared prindplesto one of coerced economic command and
control. Thisisegpeddly trueif achurch inditution were forced to hire individuas who,
like Slo, are actudly hodtile to the churchrs rdigious identity and misson.

Courtsand legidatureshavelong recognized the basic unfairness, incoherenceand
condtitutiond unacceptability of requiring rdigious organizations to hire workerswho are
not church members or who are not supportive of the inditutionss rdigious misson. The
leeding decison isthe Supreme Court-sdecigon in Presiding Bishopv. Amos, 483 U.S.
327 (1987), which uphdld as condtitutiond the rdigious exemption to  Title VII of the
federd Civil Rights Ad. The exemption, found in Section 702 of Title VII, rdieves
rdigious ingitutions from complying with the rdigious discrimingtion requirements of Title
VIl asto any of itsemployees.

(citations omitted).



The Amos case invalved the firing of a janitor & a churchrowned, but publidy
accessblegymnasum. Asinthepresant case, theplaintiff in Amos argued thet hispogtion
asjanitor was not part of the rdigiousfunction of the Church of Jesus Chrigt of Latter-day
Sants. Indead, running agymnasum would seem to have amore tenuous connectionto a
churchrssmisson then the operation of ahedth dinic, ascaring for thesck and suffering hes
along rdigiousheritage asardigiousexpresson of charity and good works. But the Court
found that, & least as to nontprofit enterprises, any activities carried out by bona fide
reigious organizations ogensbly for religious purposes should be acogpted assuch by the
courts,

Ancther federd court ruled that an activity as ssemingly secular as oparding a
daily, nationd newspaper may be sufficently tied to a rdigious organizatiorrs rdigious
mission to dlow the newspaper to prefer reporters who are church membersunder the ™
702 exemption. Feldstein v. The Christian Science Monitor, 555 F. Supp. 974 (D.
Mass. 1983). AstheFedstein court noted, Aardigiousadtivity of ardigiousorganizetion
does not lose that gpecid Satus merdy because it holds some interest for persons not
members of thefath, or occupies a postion of respect in the secular world@ 1d. at 978.
Hereagainisan exampleof afederd court-srecognizing asrdigiousan adtivity -- rumninga
dally newspgper B that isagood ded further fromthe coreof higaricdly rdigiousactivities
then istending to the Sck and infirm as carried out by Catholic Hedthcare

Y e another court held that an English teecher a a busness college run by the
Church of Jesus Chrigt of Latter-day Saintscould aso beterminated for reigiousreasons
under the * 702 exemption, despite her daims that her teaching was not a "rdigious
adivity." Larsen v. Kirkham, 499 F. Supp. 960, 963 (D. Ut. 1980), aff'd without
opinion, 1982 WL 20024, No. 80-2152 (10" Cir. Dec. 20, 1982). Whiletheplaintiff in
Larsen washersdf aChurch member, her levd of church involvement was unsstisactory
tothecollege. The court ruled that the Sate could not invede the " province of ardigionto
decidewhom it will regard asitsmembers, or who will best propageteitsdoctrine. Thetis
aninternd metter exempt from sovereign interference” 1d. at 966.
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As this Court previoudy recognized in Kelly v. Methodist Hospital of So.
California, 22 Cdl. 4™ 1108 (2000) and McKeon v. Mercy Healthcare Sacramento, 19
Cadl. 4™ 321 (1998), Catholic Hedlthcarers ativities of community benevolenceintending
to the sck and infirm are wdl within the dass of adtivities that are viewed as saving
reigious purposes when carried out by churches or churchrrdated entities Indeed, if
running adaily newspaper, teeching English a abusnesscallege, or deasningagymnasum
areadtivitiessarving ardigiouspurpose, it ssemsvirtudly axiometic thet tending tothesck
and dying & ahedth dinic isardigious attivity from any perspective

2. The above decsons uphalding and goplying the * 702 exemption do not
expliatly hald thet the exemption for rdigious inditutions from dams of rdigious
discriminationisrequired by the conditution. Such aruling wasnot necessary to theresuilts
of the cases and courtsavoid condtitutiond rulingsif agtatutory ruling will suffice. Yetthe
reasoning and language of those decisons leave little doubt thet the courts viewed the
exemption as being basad on and required by condlitutiond prindples. Indeed, both the
Feldstein and the Larsen courts speek in condtitutional terms when gpplying the * 702
exemption.

The Feldstein judge opined that nat every activity carried out by ardigious body
may comewithin the protection of Athe First Amendment,§ and thet theAwall of sparation
between church and date is not dsoluted Al am neverthdess(i he ruled, in this case
Aurwilling toinvalve the federd court inwhat isultimately an interrdl adminidtrative matter
[hiring a news reporter] of a rdigious adtivity [running a netiond, dally newspeper] @
Feldgtein, 555 F. Supp at 978. The Larsen court ussd smilarly conditutiondly charged
languege when it sad that nathing in the languege or history of the * 702 exemption
Asupports such an invason of the province of a rdigion to decide . . . who will best
propegae its doctrine. That is an internd metter exempt from soveraign interference)
Larsen, 499 F. Supp. a 966. Such language leaves little doubt that these judges
interpreted the * 702 exemption to be conggtent with their view of the protectionsoffered
by the Hrs Amendment.
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Smilarly, the Supreme Court in Amos found that Congresshad passadthe™ 702
exemption with the purpose o Adleviating Sgnificant governmentd interference with the
ability of rdigious organizationsto defineand carry out their rdigiousmissonsi Amos 483
U.S a 339. The Court noted that the satute furthered basic Establishment Clause
princples. Rather then vidlating that Clause by entangling church and Sate, the Court ruled
that the Adaute effectuates a more complete separation of thetwo . . .0 Id. The Court
dso noted the chilling effect that would be crested by forang a rdigious inditution to
Apredict which of its activities a secular court will condder rdigious( 1d. at 336

Intheir separate concurrence, Judices Brennenand Marshdl dwdt & lengthonthe
right of sdf-determination and definition protected by the exemption: ADetermining thet
catanadivitiesarein furtherance of an organizaionsrdigiousmisson andthat only those
committed to that mission should conduct them, isthus ameans by which ardigious
community definesitsdf. . . . if cartain activities conditute part of ardigious community:s
practice, then ardigious organization should be able to requirethat only membersof its
community perform those activities Id. at 342-343. (emphesisadded). Later inthe
opinion they wrote thet Aconcernfor the autonomy of rdigious organizations demandsthat
we avoid the entangleman . . . that a case-by-case deermination [of dams of rdigious
discrimination by non-dergy workers] would producel 1d. a 344, 346 (emphas sadded).

Therearemany practica reasonswhy rdigiousorganizationsnesd legd protection,
whether condtitutiond or Satutory, to hire non-dergy employees who are supportive of
their bedcrdigiousidentity and misson. Oftenitisthe non-dergy employess whether they
be receptionigts, groundspersons, or records office personnd, thet are the firgt or most
frequent point of interaction between therdigiousinditution and thegenerd public. If such
employees are committed to or supportive of the inditutionss rdigious misson, they will
morefully communicatethe ethosand moresof the churchtothecutsdeword. Eventhose
employessthat do not have much interaction with the public often have agreater rolethan
dergy or adminidrationin shgping theworkplace environment and ainmosphere, delemining
whether it will be supportive of or hodtile towards the churd¥s vaues and idedls.



Onthe other hand, employeeslike Slowho criticze and opposether employer=s
reigious misson are more likdy to disupt the inditutiorss efforts to convey a postive
impression regarding its rdigious misson.  Such employees are dso more likdy to
undermine and work to defeet the indtitutionss objectives. For ardigious organization to
employ such aworker would be a sef-destructive act that this Court should not require.
The federd Egtablishment Clause and Cdliforniars own No-Preference Clause foredose
thet result.

B. By L abeling Certain Aspects Of Catholic Healthcar e=s Oper ations

Or Activities As ASecular@ And Not ARdligiousfi The Court Of
Appeal HasPrevented TheRdigiousIngitution From Defining I ts
Own RdigiousMissonsin Violation Of TheFederal FreeExercise
Clause.

Under the decison b ow, moreover, it would bel&ft to the courts to decide who
will best further therdigiousmisson of Cathalic Hedlthcare or, indeed, any other indtitution
thet finds itsdlf on the receiving end of the Court of Appedkslegd theory. Asdiscussed
above, this result is degply and condtitutiondly troubling. Silo argues, and the Court of
Apped goparently assumed, that the condiitutional objections above are resolved by the
fact that Slo=sjob, in the courtsview, "in no way involved Soreeding thefaith or teaching
the convictions of the employer.” (Plantiff and Respondent's Answering Brief anthe
Merits, p. 27); see Slo v. CHW Medical Foundation, 86 Cd. App.4th 947, 103 Cd.
Rptr.2d 825 (Cd. Ct. App. 2001). But rather then relieving Sllo=s case of conditutiond
difficulties, thisvery argument creates condiitutiond problemsof itsown. 1t leadsthe court
to interfere with the second cruda aspect of church autonomy protected by the Frst
AmendmatCthe right to rdigious sdf-definition, induding the right to decide which
agpedts if any, of aninditutiorrssmisson arerdigiousrather than secular. Amos, 483 U.S.
at 344-345.

1. Althoughtheright to saif- definition hasroatsin the Edablishment Clause, it
isbased primarily on Free Exerdiseprinciples. Under the Free Exercisedause of the Frgt
Amendment, alaw thet compd srdigiousinditutionsto employ workerswithout reference
to thar rdigious &filiation, bdiefs or behavior isnot neutrd in regardsto rdigion. Laws



thet target rdigious behavior or datus, or thet are not otherwise neutral towards rdigion,
must be judtified by a compdling date interest that the law is narrowly tallored to mest.
Employment Division v. Smith, 494 U.S. 872 (1990); Church of the Lukumi Babalu
Ayev. City of Hialeah, 508 U.S. 520, 533, 534 (1993).

Here, the Court of Apped made no atempt to judify itsApublic policyl cause of
actioninthetermsrequired by ather thefederd Free Exerdse dause or, indeed, the State
Free Exerdse Clause, which unambiguoudy reguiresthat such alaw be subjected to drict
sorutiny. See People v. Woody, 61 Cd. 2d 716 (1964).

By contragt, the U.S. Supreme Court has come to view actions by government
offidds in trying to didinguish secular from sacred functions of rdigious inditutions as
dmod per sevidaions of the Hrs Amendment right to sdf- definition. That isbecause
Alt]he prospect of church and date litigeting in court about what does or does not have
reigious meaning touches the vary core of the condtitutional guarantee againg rdigious
eseblishment . .. § New Yorkv. Cathedral Academy, 434 U.S. 125, 133 (1977).

The mgarity opinion in Amos, for example, reflected an acute avareness of the
condiitutiond problems inherent in the task of trying to diginguish rdigious from sscular
adivity in adjudicating dams of rdigious discrimingtion againg rdigiousinditutions AThe
lineishardly abright onefi the Court observed, Aand an organization might undersandably
be concerned thet ajudge would not understand itsrdligioustenets and sense of misson.§
Id. a 336. The same view was reflected in the concurring opinion, which noted thet this
typeof:

Agovernment intruson raises concarn that ardigious organization may bechilledin
its free exerdse ativity. While a church may regard the conduct of cartan
functions asintegrd toitsmisson, acourt may disagree. A rdigious organization
therefore would have an incentive to characterize as rdigious only those attivities
about which there likdy would be no disoute, even if it genuindy bdieved thet
rdigiouscommitment wasimportant in performing other tasksaswel. Asareault,

* The compelling sate interest test also gpplies because this is a Ahybrid rights) case, in which
Catholic Hedthcaress right to free exercise rights are infringed in combination with its rights of
gpeech and association, as discussed in Section |.C. below. Smith, 494 U.S. at 882 (freedom of
gpeech and association mentioned as combining with free exercise clamsto provide ahybrid rights

chdlenge).
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the community:s process of saf-definition would be shaped in part by the

prospects of litigation. A case-by-caseandyssfor dl edtivitiesthereforewould

both produce excessive government entanglement with rdigion and creete the
danger of chilling rdigious adtivity. . .. Concern for the autonomy of religious
organizations demands that we avoid . . . the chill on religious expression
that a case-by-case determination would produce.f

AMos, 483 at 344, 345, 346 (emphasis added).

This concern about the government deciding between secular and rdigious
components of ardigious inditutiorrs activities did not originate with Amos. Asearly as
Lemon, the Court recognized the difficulties and condtitutional dangers inherent in
determining which adtivitiesof ardigiousorganization Aarerdigiousand which aresscular

Lemon, 403U.S. a 621-22. Andafew yearslaer, in Catholic Bishop, the Court noted
thet under the FHird Amendment, ardigiousinditution (inthat caseardigiousschodl) hesa
right to determinefor itsdf what isand isnatAanintegrd part of [ity rdigiousmisson, and
that Acourts and agencies should not second-guess those judgments. Catholic Bishop,
440 U.S. at 496, quoting 559 F.2d 1112, 1118 (7th Cir. 1977).

Soon theredfter, in Espinosav. Rusk, 456 U.S. 951 (1982), the Court affirmed a
decison griking down a munidpa regulaion that exempted the solicitation of rdigious
groupsfor rdigious adtivities, but not those groups solicitation for secular activities. The
Court of Appeds decisonin Espinosa dated thet "the setting up of adity agency tomeke
didinctionsasto that which isrdigious and that which is secular 0 asto subject the latter
to regulation is necessarily a suspect effort” Espinosa, 634 F.2d 477, 481, (10" Cir.
1980), aff'd without opinion, 456 U.S. 951 (1982). Thecourt noted thet the conception
of "rdigion” entertained by the aity was"purdy spiritud or evangdicd.” 1d. And the court
concluded:

"Thus the charitable activity of the church having to do with the feeding of the
hungry or the offer of dothing and shdlter to the poor was deemed to be subject to
regulation. Thisbroad definition of secular ispart of the problem. ... [A]lthough
the ordinance does not express any anti-rdigious effort or object, it is
objectionable because it invalves munidpd offidds in the definition of whet is
rdigous” Id.



Accordingly, the offending ordinance was struck down to prevent intruson into the areaof
reigious sHf-ddfinition.

2. In ruling on Slo=sdams as it has done, the Court of Apped trespassed
into this protected area of rdigious sdf- definition. Theruling bdow that Slo doesnot play
ardigiousrolea Cathalic Hedthcare fulfillsthe prophecy in Amosthat, if acase-by-case
determination of what jobs within a rdigious organization are rdigious is dlowed, "the
[rdigious community:sprocess of self-definition would be shaped in part by the prospects
of litigetion". Amos, 483 a 344-346.

Thededsonbdow dsorunsdirectly into therdigious misconceptionsdiscussed in
Espinosa. The Court of Apped assumed that only discrimination damsby minigersand
dergy would rase Frs Amendment oncarns, thus usng the very same dereotype
criticized by the Espinosa court that defines rdigious adtivity as purdy "piritud or
evangdicd." But this reesoning overlooks the greet legecy of “chaitable ectivity of the
churdh" inthefidd of care for the 9k and infirm.

Indesd, the history of hedth care in the United Sates is largdy ardigious one
Eventoday, many of themgor hedthcareingtitutionsacross our country continueto havea
rdigious afiliation or identity. Church hedthcare work is higtoricaly much more of a
traditiond rdigious misson then printing a dally newspgpe, running a gymnasum, o
operating a busness college. Yet dl these later attivities have been found by federd
courts, and by this Court, to conditute pert of the rdigious misson of ther sponsoring
churches See supra 12-13 (discussng McKeon and Keley). To deny that daus to
hedthcarework would be higtoricaly and condtitutionaly erroneous, and would disregard
how rdigious inditutions have defined their rdigious and spiritud missons through

community hedthcare sarvices

® In his brief, Slo assarts that the "First Amendment is not implicated” when ardigious inditution
makes employment decisionsabout anon-minigerid employee. Flantiff=sAns. Brief a 27. Thisis
amply incorrect, asshown by the decisonsin Feldstein, Lar sen, and Amos discussed above. The
two cases cited by Silo to support his clam actudly stand for the proposition that non-miniserid
employees may bring clamsof discrimination based on gender, race or ethnicity. SeeE.E.O.C. v.
Pacific PressPub. Assn, 676 F.2d 1272 (9" Cir. 1982) (gender discrimination daim); E.E.O.C.
v. Mississippi College, 626 F.2d 477 (5™ Cir. 1980) (gender and race discrimination claims).

16



C. Forcng Catholic Healthcare To Employ A Worker Whose
Speech IsContrary To Or Critical Of TheInditutiorss Religious
Misson Or |dentity Violates The Ingitutiorrs Rights Of
Freedom Of Speech And Asociation Under The Federal First
Amendment.
Slo-sdam againg Cathalic Hedthcare, if sustained, would dso violate the Free
Soeech Clauseof the Arst Amendment. Thisguarantee hasbeen found to protect not only
speech, but dso theright not to be forced to gpeek or to be assodiated with a particular
message. Wooley v. Maynard, 430 U.S. 705, 717 (1977) (Sate requirement to display
ALive Free or Dief on license plates violates Frd Amendment); see also Democratic
Party of U.S v. Wisconsin, 450 U.S. 107 (1981) (politicd parties have the right to
prevert their ranks from being intruded upon by those with differing paliticd prindples);
accord Rosariov. Rockefeller, 410 U.S. 752, 760 (1973). The Clausenot only protects
the expressve rights of organizations, but aso their right to assodate with those thet are
upportiveof thar missonsandideds. Robertsv. United Sates Jaycees, 468 U.S. 609,
622 (1984). It dso containsaright not to gpesk and not to be assodiated with gpeech thet
iscontrary totheviewsof theorganization. Hurleyv. Irish-American Gay, Lesbian and
Bi-sexual Group of Boston, 515 U.S., 557 (1995) (parade organizerscould not beforced
to indude a gay rights message with which they disagread.)
TheU.S. Supreme Court recently darified the contours of thisright inaruling thet
uphdd the rights of the Boy Scouts of America to dissssodde itsdf from persons
expressng viewsin support of homosexudity. Boy Scouts of Americav. Dale, 530 U.S.

Neither of these cases supports Silo=s notion that religious discrimination clams can be made by
workers a rdigious inditutions.

Indeed, the court in Mississippi College made one of the strongest statements ever about

the government needing to defer to rdligious inditutions: judgments about what isreligious. The
decison gated, Ajw]e concludethat if ardigiousingitution of thekind describedin * 702 presents
convincing evidence that the chalenged employment practice resulted from discrimination on the
bass of religion, * 702 deprivesthe EEOC of jurisdiction to investigate further to determine
whether the religious discrimination was a pretext for some other form of discrimination.
Thisinterpretation of * 702 is required to avoid the conflicts that would result between the rights
guaranteed by the religion clauses of the first amendment and the EEOC's exercise of jurisdiction
over religious educationd indtitutions.fi Mississippi College, 626 F.2d at 485 (emphasis added).

17



640 (2000). Whatever one may think of the palicy upheld in Dale, there can be no doulot
that the Court-sdecison gppliesin such drcumdancesasthee. There, the Court gpplieda
two-part tes to decide whether the Boy Scouts rights to freedom of speech and
asodiation were impaired by a requirement thet the organization hire a scoutmester who
wasagay ativid. Arg, said the Court, it must be decided "whether the group engagesin
'expressive assodation,” whether public or private Id. a 648. Second, it must be
determined whether the forced indusion of the scoutmagter "would Sgnificantly effect the
Boy Scout's dhility to advocate public or private viewpoints” Id. at 650.

When these two principles are gpplied here, it becomes gpparent that the forced
indugon of Slowill disupt Cathalic Hedthcares misson and vidlae itsrights of speech
and assoddion to afar gregter extent then the vidlaion found in Dale.

1 Therecan belittle doubt that Catholic Hedthcare engagesin an eqressive
assoddion, just asagroup like the Serra Club engagesin expressve assodidion for the
purpose of protecting theenvironment. AsDaleitsdf makesdear, inditutionsdo nat have
to be advocacy organizaions or "associate for the 'purpose of disseminating acatan
messagein order to be entitled to the protections of the Firs Amendment. Anassodiation
must merdy engage in expressve activity thet could beimpaired in order to be entitied to
protection.” Dale, 530 U.S. at 655.

That expresson, moreover, doesnat haveto bean overt, explicit verba message.
"[A] narrow, succinctly articulable message is not acondition of conditutiond protection,
whichif confined to express ons conveying aparticularized messagewould never reech tre
unquestionably shidded painting of Jackson Pollack, musc of Arnold Schoenberg, or
Jabberwocky verseof LewisCarroll.f Hurley, 515U.S. a 569. Indeed, abroad range of
activity is congdered to be protected expressve activity, induding, Aquiet persuasion,
inculcation of traditiond vaues, indruction of theyoung, and community servicel Roberts
v. United Sates Jaycees, 468 U.S. 609, 636 (1984) (CG=Connor, J., concurring in
judgment).

For example, in MaGuire v. Marquette University, 814 F.2d 1213 (7th Cir.
1987), a teacher with a doctord degree in Rdigious Studies gpplied repestedly for an
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Asociae Professor=s pogtion in the Theology Depatment & Marquette Universty, a
Catholic univerdty operated under the auspices of the Sodiety of Jesusand in accordance
with Jesuit Cathalic principles She was not sdlected for the pogdition because of her
publidy voiced oppostion to Catholic Church palicy on abortion, described by the
universty as a Apercaved hadlility to the inditutiond church and its teachings, and to the
godsand missons of Marquette( 1d. a 1215. Theteacher-sown pleedingsafirmed the
draméti ¢ digtinctions between the pro-abortion positions she advocated and the policies of
the univergty, affirming that the reason she desired to teach a Marquette wasto highlight
these differences. Indeed, she saw this as part of her persond effort to move Cathalic
mord teaching in adirection shededred. Id. at 1215-1217.

The Seventh Circuit properly afirmed thedismissl of the plaintiff:sdamsdnceshe
could not possibly have proven that discriminatory intent was the Abut forf) cause of the
refusd to hireher. Id. a 1216. Rather, because plaintiff cdearly opposed Cathalicteeching
asit was provided by Marquette, the inditution could not be forced to dlow plantiff to
teach there. 1d.

Cahdlic Hedthcareislikewise engaged in the expressive attivity of minigering to
the physcd needs of the 9ck and dying in amanner conggtent with and supportive of the
humanitarian and mora teachings of the Roman Catholic Church. Asthe Court of Apped
noted, Catholic Hedthcare Amust conduct its activities subject to the mora and ethicd
prindples of the Roman Cathalic Church and in conformity with the Ethical and Rdigious
Directives for Catholic Hedth Fadllities@ Slo v. CHW Medical Foundation, 103 CAl.
Rptr. 2d 825, 830 (C4d. Ct. App. 2001). As Cahalic Hedthcare notesin its own brief,
A[1]t is undisputed that [Catholic Hedlthcare] wasCand isCanintegrd part of the Romen
Caholic Church, and exigsin order to carry out a misson thet isinherently rdigious for
CahdlicsCthe ddivery of hedth carell Pet. Br. At 17. Elsawhere the inditution notes,
without contradiction, thet A[Cathalic Hedlthcare] wiould not exigt but for the fact thet the
Sponsoring Congregaions: primary religious misson isto hed the sck and comfort the
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dying, acts thet are part of the fundamentd ecdesagticd misson of the Roman Cathalic
Church.f Pet. Supp. Br. bdow a 9 (ating C.T. 906-907).

In short, Cathdlic Hedthcare, and other rdigious hedthcare inditutions, are
tranamitting vauesdong with their hedth services: Thefact thet someof thair activitiesmay
overlap with those performed by secular hedlth care providers does not detract fromthar
rdigious nature. See Feldstein, 555 F. Supp. at 978; Kdly, supra, 22 Cd. App.4th a
1108. Thus, as with the Boys Scouts, Afi]t seems indioutable thet an assodiation thet
seeksto tranamit such asystem of vauesengagesin expressveadtivity.f Dale, 530U.S. a
651.

2. Forang Cathalic Hedthcareto employ Slowould dso sgnificantly burden
the message of its Cathdlic identity and misson, epedidly in light of Silo=s penchant for
critidzing the Cathadlic fath asAunChridian.;. The Cathalic Church hes along heritege of
prodaming the Gospd of Jesus Chrigt through scripture, sacraments, and worksof cherity
and mercy. Indeed, the Church viewsits hedthcare work as atangible expresson of the
care, concern and compassion that Jesus Chrigt taught his followers to have for others.

® In the Roman Cathalic world-view (and indeed for most Chrigtian rdigions), the provision of
hedlth care is an essentid ecclesiagticd activity that proclams, through tangible works of mercy,
the dignity of men and women that is centrd to the Gospd of Jesus Chridt. It is an expression of
the divine interconnectedness among human beingsCa connection so profound that Jesus taught
that those performing such charitable acts were actudly (or at least figuratively) doing them to
Him. See Matthew 25:35-40. Moreover, the Gospe call to works of charity and mercy is
central to the Catholic faith. A religious medica charity uniquely demonstrates concern for the
inherent dignity of people when they are a their most vulnerable -- physicdly, emotiondly and
Spiritudly.

"While Catholic Hedthcare opted to hire non-members to further its expressive activity, it did
50 "only so long as such individuals comported themselves consstently with the misson and
philosophy of defendant:s religious Sponsoring Congregetions§ Pet. Br. at 17 (citing C.T. at
882). Silo has not done this.

® The Catholic Church aso teaches that the Church was indtituted by Jesus himself to preach the
Good News and the coming of the Reign of God. Catechism of the Catholic Church, **
763-766 (1994). And the Church teaches that its own roots can be traced back to Christ's
appointment of Peter asthe first leader of the Chrigtian church. Id. at * 857, 862.
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Thus, church leeders, teachers, priests and members would be deeply offended a the
suggestion or daim that Cathalicsare not Chrigiansand do not have Chrigt inthelr hearts

But thisiswha Slo did, repeatedly. Shortly after coming to work a Cathalic
Hedthcare, Sllo became dfiliated with ardigious group thet apparently viewed Cathalics
as not being "born again” and not having "Jesusin their heart[9." R.T.2 181, 230. Slo
became quite vocd in theworkplace about his convictionsand shared them with both co-
workers and patients & Catholic Hedthcare.: Some of these were Cathalic individuas
whom Silo bdieved had nat been "born agan” as he hed, and thus were nat redly
Chrigians. It was undisputed & trid thet Catholic Hedlthcare recaived severd complaints
from employess and a least one patient about Slo=s sharing hisviewswhile on Cathalic
Hedthcares premises. Sllo=s lavyers, in atempting to often his testimony regarding
Cahalics, essntidly confirm hisanti- Cathalic viewshy "explaining’” that Silo bdieved thet
Cahdlics could leave ther "non-Chrig-like past[g], [and] could beaChridian." (Plantiff
& Respondents Ansarwing Brief on the Meits, a 4.) (emphasis added)

The Free Speech concansin thiscase arethuseven more seriousthanin Dale, as
there was no evidence that the would-be scoutmadter in Dale was advocaing hisviews
whileon Boy Scout property or assgnments. Theissuetherewasthe scoutmegter=spubic
advocacy asaprivaeindividud inforumsoutsdethe Boy Scouts. In this case, however,
Sloss anti-Cathalic behavior took place on Cathalic Hedthcare property, during Silo=s
workday, with employees and petients of thedinic.

Under theauthorities discussad above, Catholic Hedthcarehasadear right not to
have an anti- Catholic message sent by anemployes, either publidly (to patients) or privately
(to co-workers). "[1]t boils down to the choice of apesker not to propound aparticular
point of view, and thet choice is presumed to lie beyond the government:s power to
contral.; Hurley, 515 U.S. at 576.

Insum, Catholic Hedthcare, likedl other expressve organizations, hastheright to
choose the message that its expressive adtivities will send. Likethe SerraClub, Cathalic
Hedthcare hastheright not to have its employees send messages with which it disagrees
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And like the Serra Club, Cathdlic Hedlthcare has the right to assodiate with those who
agree with itsideds and teachings, and to disassodate from those who vocdly do not.

Slo, moreover, is plainly not supportive of the Catholic identity and rdigious
misson. Hehassent, and goparently would continueto send, messagesthet arecritica of
thet identity and misson. Cahalic Hedthcare thus has a Fird Amendment right to
disssodaeitsdf from Slo-smesssgeand from Slohimsdf. The decison b ow deprives
the inditution of thet fundamentd right.

. PERMITTING A COMMON-LAW WRONGFUL DISCHARGE CLAIM
AGAINST RELIGIOUS EMPLOYERS FOR RELIGIOUS
DISCRIMINATIONISIMPERMISSIBLE UNDER CONVENTIONAL
CALIFORNIA TORT LAW

Even if the decison bdow did not violate the federd FHrs Amendment and
andogous provisons of the Cdifornia Congtitution, that decison iswrong as a méatter of
conventiond Cdiforniatort law. Asnoted above, the decison beow isthefirst and only
gopdlateruling inthis Sateto permit ardigiousemployer to be sued in tort for wrongfully
discharging an employee in vidaion of a public palicy agang rdigious discrimingtion.
Rdying soldy on Artidel, * 8 of the CdiforniaConditution, the Court of Apped hdd thet,
even asto ardigious employer, Altlhe public palicy of the Sate of Cdiforniais[thet] an
employer may nat disrimingte againgt an employee on the basis of his or her rdigious
beliefsor practicesi Slo, a 833. It reached thisresult without even conddering thepalicy
embodied in Artide |, * 4 of the Cdifornia Condtitution, which Aguaranted |0 rdigious
employerstheAfree exerdseand enjoyment of rdigion, or thefact thet both the FEHA and
TitleVII edficdly exempt rdigiousemployersfrom thar regpective bansagang rdigious
disrimination.

° Thisomission gpparently occurred becausethe Articlel, * 8 theory onwhichthe Court of Apped
affirmed was never explicitly presented to the jury or briefed by the parties on gpped. Thejury
here was indructed: AThe public policy of the State of Cdiforniais an employer may not
discriminate againgt an employee, on the badis of his or her religious beliefs or practices( Slo,
supra at 833. And it wasingructed that if it found aviolaion of the FEHA, it had to find apublic
policy violation. Because Slo never requested indructions under Article I, * 8, Catholic
Hedthcare had no opportunity to ask for ingructions reflecting the limitations that necessarily
Acircumscribed) a public policy clam grounded on Articlel, * 8.
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Thededigon bdow isincorrect asametter of Cdiforniatort law becauseit ignores
two key limitationsonthe cregtion of Apublic palicy(l torts. Oneisthe settled principlethat,
Awhen the conditutiond provison or satutearticulating apublic policy dsoindudescartan
ubdantivelimitationsin scope or remedy, these limitationsa so drcumscribe the common
law wrongful discharge causeof ation.§ Moorpark v. Superior Court, 18 Cdl. 4™ 1143
1159(1998). Thesscond isthe requirement that acommon law wrongful dischargedam,
especidly one againg ardigious employer, may bebased only apublic palicy thet isdear
and Awdl esablished§ 1d.

A. The Theory Recognized By The Court Of Appeal Violates The
Sattled Requirements That Public-Policy TortsMust Respect The
SubgantiveLimitationsImposed By StateL aw And M ay BeBasd
Only On Clear And Wdl-established Expressons Of Palicy.

The Court of Apped:sopinion correctly dates the sandard which this Court has
aticulaed for determining whether apublic palicy can support a common law wrongful
discharge action. AThepadlicy >must be: (1) ddlinested in ether condtitutiond or Satutory
provisons, (2) >pubic-. . .; (3) well established a the time of the discharge; and (4)
Asubgtantid and fundamentd.( Slo, supra, a 834; dting Sevenson v Superior Court, 16
Cal. 4™ 880, 894 (1997). However, asthe concurring opinion acknowledged, this Court
hasdso placed subgtantid limitations on the public palicy tort based onits recognition thet
Apublic policy asaconcept isnotorioudy resstant to precise definition, andY courts should
ventureinto thisareg, if a al, with great cared Slo, supra at 1243; atingMoor park v.
Quperior Court, 18 Cal. 4™ 1143, 1159 (1998).

Thus this Court hes unequivocdly and repegtedy held that, Awhen the
conditutiond provison or daute aticulaing a public policy dso indudes catan
ubdantive limitationsin scope or remedy, theselimitations a o drcumscribe the common
lav wrongful discharge cause of action” 1d. Incorporation of such sautory and
condtitutiond Asubgantive limitations) into the definition of Apubdlic policyfl isnecessary Ato
endure that employers have adequate notice of the conduct that will subject them to tort
lighility to the employessthey discharged Stevenson, supra, 16 Cal. 4™ at 888.



This Court has twice gpplied these principles to condlude thet there may be no
common law wrongful dischergeaction asto matterspedificdly exempted fromthe FEHA.
Jenningsv. Marralle, 8Cal. 4™ 121 (1994); Renov. Baird, 18 Cdl. 4" 640 (1998). In
Jennings, this Court hed that the FEHA:=s prohibition againg age disrimingion in
employment did nat establish a fundamenta public palicy that would permit a wrongful
discharge action to be asserted againgt an employer who was satutorily exempt from thet
prohibition. The employeein that case had no gatutory dam because her employer did
not regularly employ five or more workers Marralle, 8 Cal. 4™ a 121; Gov. Code *
12926(d) (defining Aemployeril as a person Aregularly employing five or more persons.l).
The Jennings Court explained why the exisence of the FEHA amdl employer exemption
foredasad the implication of acommon law wrongful discharge ection there:

Alt would be unreasonable to expect employers who are expredy
exempted from the FEHA banon agediscrimination to nonethdessredize
thet they mugt comply with the law from which they are exempted under
pain of possbletort ligdility. We do not ascribe such a purpose to the
Legidauref

Id. at 135-6.

Likewise, in Reno, this Court held thet A[b]ecause[d plantiff may
not sueY an individud supervisor under the FEHA, she may not sue her
individudly for wrongful dischearge in vidaion of public palicy.i Renov.
Baird 18 Cdl. 4™ 640, 664 (1998). Asthe Court explained, Afi]t would
be absurd to forbid a plantiff to sue a supervisor under the FEHA, then
dlow essntidly the same action under adifferent rubric.d 1d.

Thetheory of liahility recognized by the Court of Apped isflatly
foredosed by these governing prindples. At thetimeof Slo-sdischarge,
Gowvt Code " 12940()(4)(B) provided thet an employer covered by
FEHA does nat indude a Ardigious assodiation or corporaion not
organized for privateprofitd The Court of Apped herearigindly hdd thet
the FEHA gppliestordigiousemployerslike Catholic Hedthcare. Buton
remand fallowing thisCourt-sdecisonsin McKeon v. Mercy Healthcare
Sacramento, 19 Cal. 4™ 321 (1998) and Kelly v. Methodist Hospital of
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So. California, 22 Cdl. 4™ 1108 (2000), the Court of Appedl correctly
held thet ardigiousemployer like Cathalic Hedthcareisexempt by Satute
from theanti-discrimination provisonsof theFEHA. Slo, supra, at 833-
834; dting Gowv:t. Code * 12940(a). Because this Satutory exemption
Adrcumstribe g the common law wrongful discharge cause of action,@ it
fallows thet the FEHA cannat provide the public palicy foundetion for a
wrongful termination sLit againg an exempt employer.

More broadly, the exigence of the FEHA exemption by itsdf
foredoses the recognition d a common law wrongful discharge action
agand rdigiousemployersfor discriminatory employment decisons Thet
isthe precise result this Court reeched asto employerswho come within
theexemption for smdl employers Jennings, supra, and astoindividud
actions againg upervisors who are exempt from the act. Baird, supra.
To pargphrase Baird, Ait would be abaurd to forbid a plantiff to sue[a
rdigious employer for rdigious discrimination] under FEHA, then dlow
essntidly the same action under adifferent rubric) 18 Cdl. 4th a 664.

Federd law, which this Court has determinedAshould beinduded
asasource of fundamentd public palicy thet limits an employer=sright to
discharge an a-will employes Green v. Ralee Engineering Co., 19
ca.4"es, 71 (1998), confirmsthisresult. Asnoted above, Title VII of
the federd Civil Rignts Aat permiits rdigious employers to further ther
own reigious precepts in making employment decisons. 42 USC. *
2000e-1(a) (AThis subchapter shdl not agpply. . .to a rdigious
corporationY); seealso 42 U.S.C. " 2003-2(€)(2). Because Title VII
informsrdigiousemployersthat they may beguided by their ownrdigious
practices in making employment dedisons, it too Adrcumscribes) the
public palicy gpplicableto rdigiousemployersin Cdifornia foredodng the
implication of a common law action againgt such employers for rdigious



disrimingtion. Sevenson, supra, 16 Cal. 4" at 888. Seealso CHW
Rep. Br. a 2-4.

B. The Theory Recognized By The Court Of Appeal Also
Violates The Setled Requirement That The Pertinent
Public Palicy Be Clear And Wdl Egtablished.

This condusonCthat the FEHA and Title VIl dautory exemptions
fored ose the implication of acommon law action that would essentidly undo the
exemptionsC provides atheoreticdly sufficient bassfor resolving thisentire case
But resting the decison here on the narrowest possible ground will by no meansbe
sidactory. Rather, to prevent unnecessary litigation and legidative activity thet
such anarrow decison would spawn, this Court should make dear that numerous
other sourcesof public palicy fored osethe common law theory which the Court of
Apped recognized here, regardless of the scope of the FEHA exemption in effect
a any paticular ime.

Here, the Court of Apped concluded thet Artidel, * 8 of the Condtitution
by itsdf supported the implication of awrongful discharge action againg rdigious
employersfor rdigiousdiscrimination. It did sowithout balancing thepalicy inthat
conditutiona provison againg the paliciesreflected in other rdevant lavs. This
waseror: when all the rdevant sources are conddered, it is dear thet Cdlifornia
public policy doesnat permit theimplication of acommon law wrongful discherge
action agand rdigious employersfor rdigious discrimingtion.

At the outset, we acknowledge that Artide |, * 8 has, under cartan
drcumgances, been found to Sate apublic policy thet may bethefoundation of a
common lawv wrongful dischargedam. For example, inRojov. Kliger,52Cd.3d
65, 90-91 (1990), thisCourt held thet Artidlel, * 8 dedaresafundamenta public
policy againg sex disrimination in employment thet may form the beds of a
common law wrongful dschergedam.

But as explained above, this Court has consgtently made dear that a
reviewing court must determine whether there are other gpplicable Asubdtantive
limitations) thet effectivdy Adrcumscribethe common law wrongful dischargecause

26



of action.f)| Sevenson, supra; Moorpark, supra; Jennings, supra; and Ganttv.
Sentry Insurance, 1 Cal. 4™ 1083 (1992). Here, there are severd such
limitations gpplicable to Artide |, * 8, each of which is incondgent with the
common law theory thet the Court of Apped recognized here

Hrg, other provisons of the Cdifornia Condiitution drcumscribe the
prindplereflected in Artidel, * 8. The mog notable exampleistheright to free
exercdse of rdigion embodied in Artide |, * 4 of the Condtitution, dthough, as
explaned in Part | above, the Edablishment Clause and the right to free oeech
provide rdigious employers with Smilar protections

Artidel, * 4 in part provides A[f]ree exerdise and enjoyment of rdigion
without discrimination or preference are guaranteadi The Free Exercdise Clause
permits the State to abridge religious practices only upon Aa demondration thet
some compdling date interest outweighs the defendants interests in rdigious
freedom.i People v. Woody, 61 Cd. 2d 716, 718 (1964). The Free Exercise
Clausedf the CdiforniaCondtitution thus crestesazone of rdigiousfresdomwithin
whichthe Slatemay not interfere. ThisCourt most recently recognized the zone of
nor+interference when it uphed the congtitutiondity of the historic landmark
exemption for noncommerdid property owned by rdigious organizations East
Bay Asian Local Development Corp. v. California, 24 Cd 4™ 693, 705t seq.
(2000) (ating many federd and date Satutes containing exemptions for rdigious
organizaions). And, as explained above, the Free Exerdse Clause in the Arst
Amendment to the United States Condtitution likewise creates such azone of non-
interference.

The exigence of these conditutiond protections for rdigious freedom
foredoses the implication of a common law action againg rdigious employers
based on Artidle |, * 8. Thisistruein part because the polidesreflected in the
former necessaxily Adrcumscribel any public policy dam basad on the latter.
Moorpark, supra, 18 Ca. 4" at 1159; Stevenson, supra, 16 Cdl. 4™ at 894.
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In addition, because these competing provisons must be baanced before
the compogte palicy can be didtilled, rdigious employers do nat, as they mug,
Ahave adequiate natice of the conduct thet will subject them to tort lighility to the
employeesthey discharged Sevenson, supra, 16 Cd. 4™ a 838, Thus, thereis
no clear and Awdl established) palicy of nondiscrimingtion goplicableto rdigious
employers. And without such a palicy, there can be, under this Courts settled
cases no implied common lawv wrongful discherge action.  1d.

Second, nor does Artidlel, * 8itsdf C evenwhen viewed independently
of Artidel, * 4 C impose an unqudified ban agand rdigious discrimingtion. To
the contrary, this Court has made dear that Artide, * 8 requiresabdanang of
the employerss and employess respective rights  Rankins v. Comren on
Professonal Competence 24 Cd. 3d 167, 174 (1979). The need for such
baancing again fored osesthe conduson thet thereisadear andAwell eablished
palicy that could propealy form the foundation for the common law attion
recognized by the Court of Apped here.

Third, as discussad above, both FEHA and Title VI spedificaly exempt
rdigious employers like Catholic Hedlthcare from adherence to their respective
non-discrimingtion mandates.  In addition, numerous other Cdlifornia Satutes
exempt rdigious inditutions from various reguirements, showing the legidatures
intent to protect reigious autonomy in many arees. Because the Legidature has

Y Bus. & Prof. Code " 2063 (Medica Practice Act (Bus. & Prof. Code ™ 2000 et seq.) requiring
certification or licensure for the practice of medicineis not to be congtrued to interfere in any way
with the practice of religion); Bus. & Prof. Code * 2789 (religious school exemption from Nursing
Practice Act); Bus. & Prof. Code * 2731 (exemption from Nursing Practice Act for nurang in
connection with practice of religious tenets); Bus. & Prof. Code * 2800 (partid exemption of
religious organizations and individua s from pend provison of Nursing Practice Act); Bus. & Prof.
Code " 2884 (exemption of religioustraining from Vocationad Nurang Practice Act); Bus. & Prof.
Code " 21662 (article governing swap meets not generaly gpplicable to rdligious organizations);
Code of Civ. Proc. " 425.14 (specid showing required to bring clamsfor punitive or exemplary
damages againg rdligious organizations); Congt., Art. 13, * 3 et seq. (tax exemptionsfor property
used for religious purposes); Corp. Code " 9111 (specid rulesregarding incorporation of religious
corporations); Educ. Code * 8263(d) (religious belief exemption from physica examination or
immunization requirement for admission to achild care and devel opment program); Educ. Code ™"
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Oecided to exempt rdigious organizations from those numerous Satutory meesures
that compositelegidative determination too became part of the public palicy of the
Sate that necessarily Adreumscribesthe common law wrongful discharge cause of
action.; Stevenson, supra.

These conditutiond and Satutory limitationsdl Adrcumscribell the public
palicy that governs employment determingtions by ardigious employer. These
palides likethe FEHA datutory exemption for rdigiousemployers, foredosethe

49406(g) and 87408.6(g) (rdigiousbelief exemption from tubercul o sexamination); Educ. Code "
76355(C) (religious exemption from hedth fee requirement); Gov:t Code ™ * 3502.5(c) and 3546.3
(conscientious objector exemption from requirement that employeejoin or financidly support public
employee organization asacondition of employment); Gow:t Code * 12926 (exemption of religious
organizationsfrom employment discrimination provisons Fair Employment & Housing Act); Gov:t
Code * 12940()(4)(B) (exemption of religious organizations from anti- harassment provisons of
Fair Employment & Housing Act); Gov:t Code * 12955.4 (exemption of religious organizations
from housing discrimination provisons of Far Employment & Housing Act); Gov:t Code *

19261(a) (religious belief exemption from standards of health and safety); Gowv:t Code * 65995(d)
(developers fee exemption for facilities used exclusvely for religious purposes); Hedth & Safety
Code " 100930 (religious exemption from requirement of diseaseinformeation reporting and medicd
treatment); Hedlth & Safety Code * 1569.31 (partid exemption for religious organizations from
regulations prescribing standard of care); Hedth & Safety Code * 109335 (exemption of faith
healing from regulations regarding treatment of cancer); Hedth & Safety Code * 120605 (partial
religious exemption from article regarding venered diseases); Hedth & Safety Code * 121370
(religious exemption from provisons regarding tuberculoss, Hedth & Safety Code * 120365
(religious bdief exemption from immunization requirement for admissonto schoal); Hedth & Safety
Code " 17005 (exemption of person employed incidenta to training for religious vocation from
definition of Aemployeel under the Employee Housing Act); Hedlth & Safety Code * 123420(d)
(exempts religious organizations from need to provide abortion services); Ins. Code * 10494.2
(religious organization exemption from regulations governing lifeinsurers); Pub. Util. Code ™ 98168
(consciertious objector exemption from requirement of joining or financidly supporting a labor
organization); Pub. Util. Code * 130051.17(d)(1)(B) (exemption from generd prohibition against
acceptance of giftsof travel by membersof theL.A. County Metropolitan Trangportation Authority
for travel provided by nonprofit religious organization); Rev. & Tax. Code " " 206 and 214 et seq.
(tax exemptionsfor religious organizations and societies); Unemp. Ins. Code * 634.5(a) (excluson
of sarvice peformed in the employ of a church or religious organization from definition of

Aemployment( for purposes of unemployment insurance);Unemp. Ins. Code * 1241(b) (provision
for suit by church or reigious organization to chdlenge denid of unemployment insurance
exemption); Unemp. Ins. Code * 2902 (rdigious exemption from requirement of contributionsfor
disability compensation); Wdf. & Ingt. Code * 7104 (exemption from medical or psychiatric
trestment of persons depending on faith heding); Welf. & Ingt. Code * 14004 (exemption of
individuals with religious objections to hedlth care).

29



implication of acommon law wrongful dischargeadtion againd rdigiousemployers
for rdigiousdiscrimination. Consequently, thejury verdict should be vacated and
reversd inits entirety.



CONCLUSON

This Court should reverse the lower courts decison, rgect plantiff-s
dams and hald that Cathalic Hedthcare, and dl other rdigiousingitutions, may
userdigious criteriain thar employment decisons
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